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(ii)

JURISDICTION
This is an appeal from a final order resulting from a
formal

adjudicative

proceeding

before

the

Hazardous Waste Control Board ("Board").

Utah

Solid

and

The Court of Appeals

has jurisdiction over this matter pursuant to Utah Code section
78-2a-3(2)(a).
ISSUE AND STANDARD OF REVIEW
A.

Issue,
Contrary

to

Sierra

Club's

presents one principal issue, not five.

assertions, this

appeal

The issue is whether the

Board's finding and conclusion that USPCI#s application for a
hazardous waste facility plan approval contained "evidence that
emergency response plans have been coordinated with local and
regional emergency response personnel," and thus complied with
Utah Admin. Code R315-3-23(c)(1),

was supported by substantial

evidence.
The other rule cited by Sierra Club, R315-3-23(e),
states that a plan application "shall not be deemed complete
until the applicant demonstrates compliance with the
criteria]."

If

the

plan

application

complied

[siting
with

R315-3-23(c)(1), it follows that plan application was "complete"

1

Rule R315-3-23(c)(1) and the other provisions of R315-3-23
are hazardous waste facility siting criteria promulgated by the
Board pursuant to Utah Code Ann. § 19-6-105(3).
-1-

under R315-3-23(e) with respect to this requirement.
no

additional

issue

concerning

the

There is

interpretation

of

R315-3-23(e).3
B.

Standard of Review,
(1)

review

Substantial

provision

of

the

Evidence
Utah

Standard

—

Administrative

The

judicial

Procedure

Act

("UAPA"), Utah Code Ann. § 63-46b-16(4) , is the starting point
for determining the proper standard of review of agency action.
Morton International, Inc. v. Utah State Tax Commission, 814 P.2d
581, 583 (Utah 1991).
section

63-46b-16(4)(g)

In this case, as Sierra Club concedes,
provides the appropriate

standard

of

review:
(4) The appellate court shall grant
relief only if, on the basis of the agency's
record, it determines that a person seeking
judicial
review has been
substantially
prejudiced by any of the following:

(g) the agency action is based on a
determination of fact, made or implied by the
agency, that is not supported by substantial
evidence when viewed in light of the whole
record before the court;
Utah Code Ann. § 63-46b-16(4)(g).

2

On appeal Sierra Club has not challenged the completeness of
USPCI's plan application with respect to any siting criteria or
regulation other than R315-3-23(c)(1).
3

If this Court were to find that the Board erred with respect
to R315-3-23(c)(1), the Board would have to consider on remand
whether the plan application nevertheless was complete.
See
infra pp. 26-31.
-2-

Under

the

substantial

evidence

standard

of review,

findings of fact are granted "considerable deference."
International, 814 P.2d at 585.

Morton

Substantial evidence is more

than a "scintilla" of evidence, but "something less than the
weight of the evidence."
776 P.2d

63, 65

Grace Drilling Co. v. Board of Review,

(Utah 1989).

Substantial evidence is "such

relevant evidence as a reasonable mind might accept as adequate
to support a conclusion."
832 P.2d 56, 58

Id.; accord Stokes v. Board of Review,

(Utah Ct. App. 1992); Johnson-Bowles Co. v.

Division of Securities, 829 P.2d 101, 107 (Utah Ct. App. 1992).
Under section 63-46b-16(4)(g), the "'whole record test'
necessarily

requires

that

a

party

challenging

the

Board's

findings of fact must marshal1 all of the evidence supporting the
findings and show that despite the supporting facts, and in light
of the conflicting or contradictory evidence, the findings are
not supported by substantial evidence."

Grace Drilling Co., 776

P.2d at 68 (emphasis in original); accord Stokes, 832 P.2d at 58;
Johnson-Bowles, 829 P.2d at 107.

In undertaking such a review,

the court

its judgment

"will not

substitute

as between two

reasonable views, even though we may have come to a different
conclusion had the same case come before us for de novo review."
Grace Drilling Co., 776 P.2d

at 68; accord Tasters Ltd. v.

Department of Employment Security, 819 P.2d 361, 365 (Utah Ct.
App. 1991) .

"It is the province of the Board, not appellate

courts, to resolve conflicting evidence, and where inconsistent
inferences can be drawn from the same evidence, it is for the
-3-

Board to draw the inferences."

Grace Drilling Co., 776 P.2d at

68.
When acting as an adjudicating body, the Board may rely
on

its

"experience,

technical

knowledge" in evaluating evidence.

competence

and

specialized

Id. § 63-46b-10(2).

Because

the Board has substantial expertise and experience in matters
. . . 4 and
relating to the siting of hazardous waste facilities,
because the Board is specifically authorized to use its expertise
and experience in reviewing the evidence, it is particularly well
suited to resolving factual issues and the Court should give the
Board's findings of fact great deference.
(2)

Reasonableness Standard —

Sierra Club argues that

R315-3-23(c)(1) requires evidence of coordination "agreements"
with two levels of "governmental" emergency response personnel.
The Board did not accept this characterization.
the

Board's

decision

required

it

to

To the extent

interpret

or

apply

R315-3-23(c)(1) to the facts, a reasonableness standard under
UAPA section 63-46b-16(4)(h)(ii) applies.

4

By statute, the Board must include a representative from
each of the following fields: municipal government, county
government, local health departments, the mining industry, the
manufacturing or fuels industry, and the private solid waste
disposal industry. Utah Code Ann. § 19-6-103(2). In addition,
the Board must include a registered professional engineer and
three representatives of the general public, at least one of whom
must be a representative of organized environmental interests.
Id.
The Board also includes the Executive Director of the
Department of Environmental Quality. Id. § 19-6-103(1).
-4-

Section 63-46b-16(4)(h)(ii) authorizes the courts to
grant relief if an agency's action is "contrary to a rule of the
agency."

In Morton International, the court stated that, where

the legislature has explicitly or implicitly granted an agency
discretion to interpret the terms of a statute, the agency also
has discretion to interpret the rules by which it implements the
statute.

814 P.2d at 593.

In such cases, both statutory and

regulatory interpretations by an agency are reviewed under a
reasonableness standard.
The

Id. at 593 n.62.

legislature has granted

the Board

considerable

discretion in interpreting the provision of the Utah Solid and
Hazardous Waste Act, Utah Code Ann. § 19-6-105(3), under which
the

Board

criteria.

promulgated
Because

R315-3-23(c)(1)

the

Board

has

and

been

the

granted

other

siting

such

broad

discretion under section 19-6-105(3), it has similarly broad
discretion

to

interpret

promulgated

under

application

of

the

siting

criteria

this provision, and

these

criteria

that

it

its interpretation

or

is properly

rules

reviewed

under a

reasonableness standard.
CONTROLLING PROVISION
The

underscored

portion

of

the

following

controlling in this case:
An assessment of the availability and
adequacy of emergency services, including
medical and fire response, shall be included
in the plan approval application.
The
application shall also contain evidence that
emergency
response
plans
have
been
coordinated with local and regional emergency
-5-

rule

is

response personnel.
Plan approval may be
delayed or denied if such services are deemed
inadequate.
Utah Admin. Code R315-3-23(c)(1) (emphasis added).
STATEMENT OF THE CASE
A.

Nature of the Case and Proceedings Below.
This is a petition for review of the Board's final

Order

dismissing

Sierra

Club's

appeal

of

the

decision

of

Executive Secretary of the Board to issue a final plan approval
for the Clive Incineration Facility ("CIF").
On November 1, 1991, the Executive Secretary approved
USPCI's operation plan for the CIF pursuant to the applicable
provisions of Utah Code section 19-6-108.

Index Pt. A, Doc. 64.

Sierra Club appealed the Executive Secretary's plan approval to
the Board.

Index Pt. B, Doc. 1.

The appeal was designated a

formal adjudicative proceeding under UAPA sections 63-46b-8 to
11.

Index Pt. B, Docs. 8, 12.
On March 16 and 17, 1992, the Board held a formal

adjudicative
concerning

hearing

and

received

evidence

Sierra Club's claims, including

from

all parties

its present claim

regarding R315-3-23(c)(1).

The Board deliberated and ruled on
Sierra Club's claims on April 9 and 22, 1992.5 At that time, the

5

The Board voted to deliberate in an open meeting. Index Pt.
B, Doc. 59 (April 9, 1992, hearing transcript) at 123.
All
parties and members of the public were present during
deliberations.
The deliberations were also recorded and
transcribed, and are included in the record. Index Pt. B, Docs.
59, 60.
-6-

Board considered in detail and subsequently voted on each of
Sierra Club's claims separately.

The Board dismissed each of

those claims.
As required by UAPA section 63-46b-10, the Board issued
an order, including findings of fact, conclusions of law and a
statement of reasons, dismissing Sierra Club's claims on June 30,
1992.

Index Pt. B, Doc. 61 (included in the Addendum submitted

herewith).

Thereafter, Sierra Club filed its Petition for Writ

of Review with this Court.
Since the Executive Secretary's issuance of the final
plan

approval

in

construction.

November

1991,

the

CIF

has

been

under

USPCI expects that the CIF will be completed and

ready to undergo a trial burn by mid-1993.

Index Pt. B, Doc. 6,

App. 1 at p. 3.
B.

Statement of Facts.
1.

The Utah Solid and Hazardous Waste Act ("Hazardous

Waste Act"), Utah Code Ann. § 19-6-101 to -122, requires a person
who

proposes

to

construct

and

operate

a

hazardous

waste

treatment, storage or disposal facility to submit an operation
plan for approval by the Executive Secretary of the Board.
§ 19-6-108(3)(a).6

Id.

Under the authority granted to it by the

6

Under the Solid and Hazardous Waste Act, Utah implements the
requirements of subtitle C of the federal Resource Conservation
and Recovery Act ("RCRA"), 42 U.S.C.A. §§ 6921- 6939a, applicable
to hazardous waste generation, transportation, treatment, storage
and disposal.
-7-

Solid

and

Hazardous

regulations

governing

Waste
(1)

Act,
the

the

Board

procedures

has

for

promulgated

reviewing

and

approving plan applications and (2) the substantive content of
plan applications.

See Utah Admin. Code R315-3-1 to -23; id.

R315-8-1 to -24.

These regulations are administered

by the

Executive Secretary and his staff within the Division of Solid
and Hazardous Waste.
2.

On

February

14,

1989, USPCI

submitted

to the

Executive Secretary an operation plan application for the CIF.
The initial CIF plan application consisted of several volumes of
detailed technical information, operating procedures, plans, maps
and specifications addressing the numerous requirements of the
regulations.

Index

Pt.

A,

Doc.

20

(initial

CIF

plan

application).
3.

The CIF is a sophisticated facility designed to
7
store and thermally treat hazardous waste.
USPCI proposed to
locate the CIF in western Tooele County, approximately 80 miles
west of Salt Lake City and three miles south of Interstate 80,

7

The CIF proposal included: (1) container storage and
management units; (2) a tank system that includes some 54 tanks
designed to hold various types of solid and liquid wastes, plus
solid waste shredders; and (3) a treatment unit that includes
primary and secondary kilns, a secondary combustion chamber, and
associated air pollution control devices. Index Pt. A, Doc. 20;
see also Index Pt. A, Doc. 62, Vol. I, "Fact Sheet for Hazardous
Waste Incinerator Treatment and Storage Permit — USPCI Clive
Incineration Facility" (included in the Addendum amd hereinafter
referred to as "Fact Sheet"); see also Index Pt. B, Doc. 39,
Prefiled Testimony of Joseph J. Santoleri at 6-12 (detailed
explanation of incineration system).
-8-

near the Clive siding on the Union Pacific railroad.

See Fact

Sheet; Index Pt. B, Doc. 39, Attachments to Prefiled Testimony of
Gale Hoffnagle
Addendum).
Industry

(map showing location of CIF, included in the

The CIF is located in the West Desert Hazardous

Area,

a

land

use

zone

in

western

Tooele

County

established by County ordinance for waste management facilities.
Index Pt. A, Doc. 64, Vol. II, Attachment 1 at B.14-B.15, B.33.
Because of its remoteness and distance from any communities, the
area is well suited for the siting of hazardous waste facilities.
Id.

Two other hazardous waste management facilities (USPCI's

Grassy Mountain landfill and an incinerator operated by Aptus,
Inc.) and one low level radioactive waste disposal facility (a
landfill operated by Envirocare) are located in the West Desert
Hazardous Industry Area.

Id.; see also Index Pt. A, Doc. 62,

Vol. II, CIF topographic map (included in the Addendum).
are no cities, towns or residential areas in this zone.
nearest residential area is forty-five miles away.

There

Id.

The

Index Pt. A,

Doc. 63, Vol. II at 212.

Division

4.

The Executive Secretary, through his staff at the

of

Solid

and

Hazardous

Waste,

reviewed

all

the

information in the CIF plan application, including information
relating to the siting criteria.

Index Pt. B, Docs. 40-42.

In

the course of this review, the Executive Secretary issued two
"notices of deficiency" requesting that USPCI provide additional

-9-

information.

Index Pt. A, Docs. 25, 35.

USPCI submitted the

additional information requested in an amended plan application.
Index Pt. A, Docs. 32, 33, 38, 44, 52.
5.

The amended CIF plan application was divided into

multiple sections.

In addition to technical specifications for

the container management, storage tank and incineration systems,
the plan application

included

sections covering the facility

description, procedures to prevent hazards, a contingency plan,
personnel training, waste analysis plans, and closure plans.
Index Pt. A, Doc. 58.

The siting criteria regulations were

addressed in Section B, the facility description, and also in the
sections dealing with the contingency plan, personnel training,
and procedures to prevent hazards.
6.

Id.

The amended plan application stated, among other

things, that as a requirement

of the Conditional Use Permit

issued by Tooele County to allow the construction and operation
of the CIF, USPCI and the County had entered into an Impact
Mitigation

Agreement

to

assure

that

the

County

would

have

adequate emergency response capabilities and other infrastructure
to support the CIF.

Index Pt. A, Doc. 58 at B.31-B.33.

The

amended plan application

also stated that emergency

response

personnel

from

Mountain

and

equipment

USPCI's

8

nearby

Grassy

The Board's final order erroneously shows the date of the
Second NOD as October 31, 1990. Index Pt. B, Doc. 61 at 2.
-10-

facility and its remedial services division at Lakepoint, Utah,
would be available to respond to emergencies at the CIF. Id.
7.

The Executive Secretary found the amended plan

application to be complete on August 14, 1990, in accordance with
Utah Code section 19-6-108(5)(b) (the Executive Secretary "shall
determine whether the plan is complete and contains all the
information necessary to process the plan for approval") and Utah
Admin. Code R315-3-2.4

("[a]n application for a plan approval is

complete when the Executive Secretary receives an application
form and any supplemental information which are completed to his
satisfaction").

The Executive Secretary
9
completeness to USPCI on that date.
8.
Executive

Following

Secretary

the

issued

permit

conditions,

of

a notice of

completeness,

a draft plan approval

comment on November 19, 1990.
plan approval consisted

notice

issued

for public

Index Pt. A, Doc. 62.

of seven volumes containing

general

facility

conditions,

the

The draft
standard
specific

conditions governing container, tank and incineration systems,
and nineteen attachments

(which consisted of the amended plan

application submitted by USPCI) describing in detail the design
and operation of the facility.

Id; see also Fact Sheet (summary

of draft plan approval).

9

The notice of completeness was issued for the entire plan
application, including those provisions addressing the siting
criteria.
-11-

9.

Sierra Club and others submitted written comments

on the draft plan approval.

At that time, neither Sierra Club

nor anyone else asserted that the operation plan failed to meet
the

requirements

criteria.

of

R315-3-23(c)(1)

Generally,

Sierra

or

Club's

any

comments

of

the

siting

reflected

its

opposition to a hazardous waste incinerator no matter where it
might be located. Index Pt. A, Doc. 63, Vol. I at

194-99,

316-17.
10.

After the public comment period, the Executive

Secretary spent several months reviewing and responding to the
comments.
1991.

The final plan approval was issued on November 1,

Index Pt. A, Doc. 64.

Numerous changes were made in the

final plan approval in response to public comment and further
review by the Division.

Index Pt. A, Doc. 63, Vol. II at 505-49.

There was no public comment on compliance with R315-3-23(c)(1) or
any of the siting criteria and the Division did not request from
USPCI

any

additional

information

with

respect

to

these

provisions, although it could have done so even after issuing a
notice of completeness.

See

Utah Admin. Code R315-3.2.4(b)

(following a completeness determination, the Executive Secretary
may

request

"clarify,

additional

modify

or

information

supplement"

the

from

the

applicant

information

to

previously

submitted).
11.
the Board.

Sierra Club appealed the final plan approval to

Its Notice of Appeal raised numerous issues, but did

not allege violations of R315-3-23 (c) (1) or any of the other
-12-
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USPCI's remedial services division at its regional Lakepoint,
Utah, facility.
If, contrary to its plain language, R315-3-23(c)(1) is
interpreted to require coordination only with governmental units,
then there are no "local" emergency response personnel near the
CIF because there are no cities, towns or residential areas
within forty-five miles.
regional

government,

Coordination with Tooele County, a

is

the

only

logical

governmental

coordination under the rule.
USPCI
that

agrees that R315-3-23(c)(1)

emergency

response plans

requires

evidence

"have been coordinated."

The

statements in the CIF operation plan regarding future emergency
response agreements on which Sierra Club relies so heavily do not
relate to R315-3-23(c)(1) or any of the siting criteria.
statements

refer

to

governing

emergency

compliance

with

preparation

and

separate

These

regulations

contingency

plans,

regulations that are not at issue in this appeal.

The Board

recognized

statements

this

distinction

and

did

not

rely

on

concerning prospective agreements to find that there was evidence
of compliance with R315-3-23(c)(1) at the plan application stage.
II.

Sierra Club's second claim, that the Board erred

in concluding that the CIF plan application was "complete" under
R315-3-23(e), is merely a repeat of its first argument.
R315-3-23(e)

states

that

a

plan

application

"shall

Rule

not

be

considered complete until the applicant demonstrates compliance
with the [siting criteria]."

Simply put, because the Board found
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that the amended plan (as it existed when the Executive Secretary
determined

it

was

complete)

complied

R315-3-23(c)(1)

and

the

siting

other

substantively
criteria,

the

with
Board

necessarily found that the plan application was "complete" at
that juncture with respect to the siting criteria.

That isf the

Board affirmed that the amended plan complied with the siting
criteria and, consequently, was complete.
separate

conclusion

on the

The Board made a

issue merely because Sierra Club

raised the issue.
III.

Even if the Board's findings and conclusions with

respect to R315-3-23(c)(1) were incorrect, Sierra Club is not
entitled

to have the CIF plan declared

incomplete

prior to

December 31, 1990, and reopened to require compliance with the
additional statutory requirements cited by Sierra Club.

As noted

above, the Board determined that the amended plan application, as
it existed in August 1990 when the Executive Secretary issued the
notice of completeness, satisfied the substantive requirements of
the

siting

complete.

criteria.

A

fortiori, the plan application was

The converse does not follow, however.

Even if the

siting criteria were not fully met as of August 1990, the Board
could determine on remand that the amended plan application was
still complete.

The completeness determination is nothing more

than a preliminary, internal judgment by the Executive Secretary
that he or she has enough information to proceed to the draft
plan approval stage, i.e., that the application contains "all
information necessary to process the plan for approval."
-15-

Utah

Code § 19-6-108(5) (b) .

It is not a judgment that the Executive

Secretary has all the information necessary to issue a final plan
approval.

After the notice of completeness and prior to issuing

the final plan approval, the Executive Secretary (or the Board on
review of the final plan approval) can require more information
or add permit conditions to ensure compliance with the siting
criteria, without disturbing the notice of completeness.
If
respecting

this

Court

were

to

find

R315-3-23(c)(1), the remedy

that

the

Board

erred

would

be

remand

with

instructions to require additional evidence of coordination with
local and regional emergency response personnel and to consider
whether

the

plan

application

was

"complete."

A

judicial

determination whether Utah Code sections 19-06-108(10) and (11)
apply to the CIF would be inappropriate, because the Board has
not considered that issue.
ARGUMENT
I.

THE BOARD'S FINDING THAT THE CIF PLAN APPLICATION
COMPLIED
WITH
R315-3-23(e)(1)
IS
SUPPORTED
BY
SUBSTANTIAL EVIDENCE.
A.

The CIF Plan Application Contains the Evidence Required
by R315-3-23(c)(1).
Sierra

Club's

argument

that there was

insufficient

evidence for the Board to find compliance with R315-3-23(c)(1) is
based largely on Sierra Club's erroneous premise that the rule
requires

coordination

"agreements" solely with "governmental"

emergency response personnel.

However, the rule does not require

coordination "agreements," and it does not require coordination
-16-

exclusively with governmental personnel.

It requires "evidence

that emergency response plans have been coordinated with local
and regional emergency response personnel,"

The Board's finding

that there was sufficient evidence of such coordination is a
factual determination that is fully supported by the record.
In its findings of fact, the Board referred to several
sections in the CIF amended plan application in support of its
finding that the application contains evidence of coordination
with local and regional emergency response personnel.

Index Pt.

B, Doc. 61 (Final Order) at 3 (included in the Addendum).

One of

those sections states that, as a requirement of the Conditional
Use Permit ("CUP") for the CIF issued by Tooele County, USPCI has
negotiated an Impact Mitigation Agreement with Tooele County to
assure adequate emergency response capabilities.

Index Pt. A,

Doc. 64, Vol. II, Attachment 1 at B.33.10
The Impact Mitigation Agreement was entered into in
December

1988,

application
Agreement

was

several

months

submitted

addresses

Tooele

to

before
the

County's

USPCI's

Executive
concerns

initial

plan

Secretary.

The

about

potential

impacts on, among other things, the County's fire protection
department,

public

economic development

health
needs.

facilities,

law

enforcement,

and

Index Pt. B, Doc. 57, App. C.

10

Reference is made to the final CIF plan approval, which
includes and makes part of the permit the final plan application
submitted by USPCI, as modified by the terms and conditions of
the plan approval.
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(Impact Mitigation Agreement, which is included in the Addendum).
The Impact Mitigation Agreement reflects the parties' agreement
to coordinate emergency police, fire, and medical services.
Among

other

necessary

things,

for the

the

County

safe and

agreed

efficient

to

provide

operation

Id.

services

of the CIF,

including but not limited to law enforcement, fire response,
public health and safety and hospital services.

Id.

Sierra Club

concedes that the Impact Mitigation Agreement could have been
considered by the Board as evidence of coordination with Tooele
County emergency response personnel.

Brief of Petitioner at 14.

The Board regarded Tooele County as "regional."

See infra p. 24.

The January 11, 1989 CUP, also referred to in the CIF
operation plan, requires USPCI, among other things, to report all
incidents that might require emergency response to the Tooele
County

Sheriff's

office

and

follow

emergency

regulatory

procedures, which include notifying state or local agencies with
response roles when assistance is needed.
(CUP) (included in the Addendum).

Index Pt. A, Doc. 18

For certain types of hazardous

materials releases, USPCI also must notify the State Department
of

Health

(now

Department

of

Environmental

Quality),

the

governmental official designated the "on scene" coordinator, or
the federal government through the National Response Center.

Id.

This emergency response coordination is apparent in the amended
plan application, where it states that one call to the Tooele
County Sheriff's 24-hour-a-day, seven-day-a-week dispatch center
(required by the CUP) can result in contacts with Tooele County,
-18-

Tooele

City,

Grantsville

City,

appropriate medical services.

the Utah

Highway

Patrol and

Index Pt. A, Doc. 64, Vol. Ill,

Attachment 7 at G.13.
The CUP and Impact Mitigation Agreement reflect that,
even before submitting the CIF plan application, USPCI and Tooele
County were coordinating plans to ensure the proper regional
infrastructure to support the CIF, including emergency response
services.

Importantly, these documents also demonstrate that

other appropriate levels of

government would be included in

emergency response efforts, including, if appropriate, agencies
from

the

county

through

the

state

to

the

federal

National

Response Center.
The

amended

CIF

plan

application

also

states that

additional emergency assistance and equipment would be available
from the only area in Tooele County relevant to the CIF that
could be considered "local."

The CIF is located in the West

Desert Hazardous Industry Area, an area designated by Tooele
County as appropriate for hazardous waste facilities.

This area

contains other permitted hazardous waste facilities with trained
emergency response personnel, including USPCI's Grassy Mountain
facility,

a

commercial

hazardous

waste

approximately nine miles from the CIF.
application

contains

evidence

that

landfill

located

The CIF amended plan

emergency

assistance

and

equipment is available from Grassy Mountain facility if necessary
to respond to an emergency at the CIF.
Vol. II, Attachment 1 at B.34-B.35.
-19-

Index Pt. A, Doc. 64,

The plan application states

that Grassy Mountain equipment and personnel "will be available
for the emergency response as necessary."

Id.

It also lists the

emergency equipment located at Grassy Mountain and states: "The
GMF personnel dispatched to respond to an emercjency at the CIF
will be trained in proper safety techniques and typical emergency
response procedures. . . . " Id. at B.35.
The

amended

plan

ctpplication

USPCI's Western Regional Office

also

indicates

that

in Lakepoint, Tooele County,

would be capable of supplying emergency services if necessary.
Id.

The Lakepoint

Division,

which

is

facility houses USPCI's Remedial Services
"capable

resources if necessary."

of

Id.

supplying

emergency

response

The plan application goes on to

state that this division "specializes in remedial and corrective
actions for hazardous waste spills and releases."
provisions

dealing

with

facilities also reflect

the

Grassy

Mountain

coordination with

and

Id.

These

Lakepoint

local and regional

emergency response personnel.
Under R315-3-23(c)(1), as actually written instead of
as Sierra Club mischaracterizes it, there is substantial evidence
supporting the Board's findings.

Given the deference granted by

the courts to agency findings of fact, no further inquiry by this
Court

is necessary

or appropriate.

therefore should be upheld.
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The Board's Final Order

B.

The Board Did Not Rely on Evidence of Prospective
Agreements to Support its Finding.
Sierra Club argues that the Board's finding regarding

evidence

of

coordination

evidence

because

there

was
are

not
several

supported

by

statements

substantial
in

the

CIF

operation plan that refer to prospective review of the CIF
contingency plan by state and local entities.

Sierra Club also

points to statements in the plan regarding possible emergency
response

agreements.

Sierra

Club

argues

that

evidence

of

prospective review of the contingency plan or possible agreements
does not satisfy the requirement that emergency response plans
"have been coordinated" at the time of the plan application.
USPCI agrees with this latter point of Sierra Club, but
it is irrelevant.
were included

The statements to which Sierra Club refers

in the plan application to comply with other

requirements of the Board's regulations, not R315-3-23(c)(1).
These

cited

statements

relate

to the requirements

governing

accident prevention and contingency plans at R315-8-3 and -4 and
are

consistent

require

that

with

the

those

applicant

requirements.
attempt to

These

enter

regulations

into

emergency

response agreements, Utah Admin. Code R315-8.3.7, and submit
copies of the contingency plan to appropriate emergency response
teams, jld. R315-8.4.4.

Sierra Club has not contested the plan's

compliance with these rules.
The coordination requirement in the siting criteria
ensures that an adequate infrastructure of emergency response
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personnel and equipment exist to support selection of a site.
contrast,

the

accident

prevention

and

contingency

In

plan

requirements ensure that emergency procedures and arrangements
are established before operation begins.

Thus, while the siting

criteria must be met before the final plan approval is issued,
the contingency plan is circulated to emergency responders after
the final plan approval is issued but before operation begins.
Indeed, it would make no sense for emergency responders to agree
on emergency procedures with the facility operator before the
plant is designed, sited and permitted.
evidence

relating

non-compliance

to

with

future
siting

operating

Sierra Club is using
requirements

requirements.

The

to argue

argument

is

misplaced and the evidence irrelevant.
In her testimony, Cheryl Heying, the Division Engineer
responsible for reviewing the plan application, indicated that
she

considered

the

statements

in

the

CIF

plan

application

referring to prospective agreements and prospective review of the
CIF contingency plan by emergency response entities as responsive
to the contingency plan and accident prevention regulations, not
the siting criteria.

Index Pt. B, Doc. 55

hearing transcript) at 513-14, 553-54.

(March 17, 1992,

Also, contrary to Sierra

Club's assertions, the Board did not rely on the statements
concerning future agreements in finding that the operation plan
contained

sufficient

evidence

of coordination with
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local and

regional emergency response personnel.

Index Pt. B, Doc. 59 at

165; Doc. 60 at 257, 259-64.X1
C.

The Board Was Not Required to Find
Levels" of Governmental Coordination.

"Two

Distinct

Sierra Club argues that the CUP and Impact Mitigation
Agreement cannot constitute coordination with both "local and
regional" emergency response personnel.

Sierra Club concedes

that "some ambiguity may exist concerning the definition of the
terms 'local7 and 'regional7 as those terms are used in R315-323(c)(1)," but it asserts that an application does not comply
with the rule unless it demonstrates coordination with "two
distinct levels."

Sierra Club suggests that the Board should

have read the rule according to its "plain language" to require
coordination with "Tooele County and another governmental level
either larger or smaller than the county."
First, the "plain language" of R315-3-23(c)(1) does not
require coordination with "governmental" entities.

Rather, the

rule refers to coordination with "emergency response personnel,"
which in the state and federal emergency response system includes

11

The Board referred in its finding number 7 to the pages of
the plan application cited by USPCI in its Posthearing Brief that
contain all the information required under R315-3-23(c)(1) , not
just evidence of coordination with local and regional emergency
response personnel.
See Index Pt. B, Doc. 57 (USPCI7 s
Posthearing Brief) at 8-9.
Some of these pages address the
accident prevention and contingency plan regulations because
certain information in those sections is relevant to the
requirement of R315-3-23(c)(1) that the plan application contain
"an assessment of the availability and adequacy of emergency
services."
-23-

both private and public entities.
(testimony of Calvin Latsis).

Index Pt. B, Doc. 55 at 391-92

Sierra Club's argument is baseless

because the CIF operation plan includes evidence of coordination
with

both

Tooele

County

and

other

USPCI

facilities

in the

vicinity of the CIF.
Second, even if coordination with private emergency
response

personnel

does

not

Club/s argument has no merit.

satisfy

R315-3-23(c)(1), Sierra

As Sierra Club concedes, there was

coordination with Tooele County, which the Board concluded was
"regional" under R315-3-23(c) (1) .

Index Pt. B, Doc. 59 at 171-

72, 175-77, 179-81, 196; Index Pt. B, Doc. 60 at 250-60.

The

Board's decision not to define "regional" more broadly to include
other counties, the state or a multiple-state area is supported
by the purpose of the siting criteria and the size of Tooele
County, an area larger than some states.

The Board's discussion

of this issue reflects that "regional" was intended to mean
counties rather than something broader.

Index Pt. B, Doc. 59 at

176-77, 196; id. Doc. 60 at 250-51, 253-56.
Having coordinated with Tooele County, there was no
"local" governmental entity with which to coordinate.

The CIF

site is in the desert, within a hazardous waste industry zone
created

by

Tooele

residential areas.
15, B.33.

County

that

contains

no

cites, towns or

Index Pt. A, Doc. 64, Attachment 1 at B.14-

Under these circumstances it was reasonable for the

Board not to require evidence of coordination with a governmental
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entity "smaller" than Tooele County, because none exists.

Index

Pt. B, Doc. 60 at 253-56.
Even if the "plain meaning" principle of statutory
construction

cited

by

Sierra

Club

applies

to

the

Boards

interpretation and application of its siting criteria, which it
does not, words are not read literally if "such a reading is
unreasonably confused or inoperable."

Savage Industries v. State

Tax Commission, 811 P.2d 664, 670 (Utah 1991).

It is absurd to

suggest that R315-3-23(c)(1), by strictly requiring coordination
with two different levels of government, precludes a site where
that is impracticable or impossible, i.e. , a site that is not
located in or adjacent to a city or town.

The Board was not

required to interpret R315-3-23(c)(1) as requiring two levels of
"governmental"

coordination

regardless

of

feasibility

or

practical value.
Finally, even if Sierra Club's abstract, word-parsing
approach is followed, the CIF plan application contains evidence
of

coordination

authority.

with

more

than

one

level

of

governmental

As noted above, the plan application reflects that,

through its coordination with Tooele County, USPCI would have
access to a network of emergency response capability including
Tooele City and Granstville City, Tooele County, the Utah Highway
Patrol, the Utah Department of Environmental Quality and the
National Response Center.

See supra pp. 18-19.
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II.

BECAUSE THE BOARD PROPERLY FOUND THAT THE CIF PLAN
APPLICATION COMPLIED WITH R315-3-23(c)(1), IT FOLLOWS THAT
THE APPLICATION WAS COMPLETE UNDER R315-3-23(e).
Sierra Club argues that the Board's conclusion that the

CIF plan application was complete under R315-3-23(e) is a legal
conclusion

that

is

conclusion

that

the

23(c)(1).

distinct
plan

from

the

application

Board's
complied

and

with R315-3-

Sierra Club also argues that this conclusion should be

reviewed under a correction-of-error standard.
are incorrect.
"shall

finding

not

Both arguments

R315-3-23(e) states that a plan

be

considered

complete

until

application

the

Applicant

demonstrates compliance with the criteria given herein."

The

Board found that the CIF amended plan application, as revised
prior

to

the

Executive

Secretary's

complied with R315-3-23 (c) (1) .

notice

of

completeness,

Index Pt. B, Doc. 61 at 8; Doc.

60 at 249-50.

It follows that the amended plan application was
. . criteria.
.
. 12 The Board only treated
complete as to the siting
this issue separately to affirm its prior finding that the plan
application complied with the siting criteria.

Index Pt. B, Doc.

60 at 246-50.

There is no issue concerning the interpretation of

R315-3-23(e)

and

the

correction-of-error

standard

has

no

relevance to this or any other issue in this appeal.

12

Because the Board found that the plan application complied
with R315-3-23(c)(1), it did not address USPCI's argument that
the Executive Secretary's notice of completeness was an internal,
non-reviewable decision.
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III. SIERRA CLUB'S REQUEST FOR RELIEF 18 INAPPROPRIATE
Sierra Club contends that the Court, if it finds that
the Board erred with respect to R315-3-23(c)(1), must also find
the CIF plan application was not complete under R315-3-23(e) when
the Executive Secretary issued the notice of completeness in
August 1990.

Sierra Club argues that on remand the Board must

therefore "reopen the application process" and compel USPCI to
comply with Utah Code sections 19-6-108 (10) and (11).

Those

provisions require an applicant to establish, among other things,
a proven market for the proposed facility and analysis of the
need for the facility to serve industry within the state.

The

CIF was exempted from these requirements under section 19-6-108
paragraph (14), which provides that paragraphs (10) and (11) do
not apply to plan applications filed before April 24, 1989, and
found by the Executive Secretary to be complete on or before
December 31, 1990.

As noted above, the CIF plan application was

filed on February 14, 1989, and the Executive Secretary found the
amended plan application to be complete on August 14, 1990.
If this Court concludes that the Board erred in finding
that the amended CIF application plan met the siting criteria,
it would not be appropriate for the Court to consider whether the
plan application was complete or incomplete or whether Utah Code
sections 19-6-108(10) and

(11) apply to the CIF, because the

Board did not address those issues.

The Board found that the

application was complete under R315-3-23(e) because the siting
criteria were satisfied.

The converse does not follow.
27-

Even if

more information is required to satisfy the siting criteria, the
Board

could

nevertheless

find

the

amended

plan

application

complete.
R315-3-23(e)
criteria

herein"

"complete."

requires

before

a

''compliance with

plan

application

the
can

[siting]
be

found

This reference to completeness is a reference to the

completeness determination required under the Hazardous Waste
Act.

Under that Act, the Executive Secretary must, within sixty

days after receipt of a plan application,
is

"complete

and

contains

all

the

process the plan for approval."

determine whether it

information

necessary

Id. § 19-6-108 (5) (b) .

to

If the

plan application does not contain the necessary information, the
Executive Secretary must issue a notice of deficiency requesting
additional information.
application

contains

Id. § 19-6-1085(c)(ii).

all

the

information

Once the plan

that

the

Executive

Secretary requires, the Executive Secretary issues a notice of
completeness.

^d.

§

19-6-1085(c)(i).

After

the

notice

of

completeness, the Executive Secretary has 180 days to determine
whether

the

regulations,

plan
not

application

including

participation and hearings.

the

complies
time

with

required

applicable
for

public

Id. § 19-6-108(f).

As the statute indicates, a completeness determination
is not a determination that the plan application is ready for
final

approval.

It

means

only

that

there

is

sufficient

information to allow the Executive Secretary to "process the plan
for approval."

As the regulations recognize, an application is
-28-

complete when the Executive Secretary "receives an application
form and any supplemental information which are completed to his
satisfaction."

Utah Admin. Code R315-3.2.4.

The applicant may

be asked to provide additional information even after a notice of
completeness to "clarify, modify or supplement" the information
in the plan application.

Id.

The Executive Secretary also must

consider public comments on the adequacy of the plan, which are
made after the plan application is determined complete.
R315-3-14 to -19.

See id.

The final plan application reflects this

additional information.

When the Executive Secretary issues a

final plan approval, it means the final plan application meets
all substantive requirements of the statute and

regulations.

The Executive Secretary and the Division staff conform their
permitting procedures to this statutory process.

Index Pt. B,

Doc. 40 at 6.
In this case, the Board
additional

information

is

required

could

find

to

comply

that,

even if

with

R315-3-

23(c)(1), the CIF plan application was nevertheless "complete"
when the Executive Secretary issued the notice of completeness in
August 1990, i.e., that the plan application contained all the
information necessary for the Executive Secretary to "process the
plan for approval."

In that case, the proper approach for the

Board on remand would be to simply withhold final plan approval
until

USPCI

provided

additional

R315-3-23(c)(1).

-29-

information

to

comply

with

The appropriateness of the approach described above is
evidenced by the language of R315-3-23(c)(1) itself.
sentence

of

this

provision,

which

immediately

The last

follows

the

language at issue here, states: "Plan approval may be delayed or
denied if such services are deemed inadequate."
refers

to

plan

determination.

approval,

which

follows

the

This sentence
completeness

The regulation clearly contemplates that the

Executive Secretary might find an application complete, then
later find, for example, that the coordination with local and
regional

emergency

response

personnel

was

therefore withhold or delay plan approval.

not

adequate

and

This would not impact

or invalidate the completeness determination.
CONCLUSION
USPCI requests that the Court affirm the Final Order of
the Board and specifically the finding and conclusion of the
Board that the CIF operation plan complies with R315-3-23(c)(1)
and (e) .

The record, read as a whole, supports the finding and

conclusion

of

R315-3-23(c)(1)

the

Board

through

and

demonstrates

coordination

with

compliance

relevant

with

local and

regional emergency response personnel.
Alternatively, if the Court concludes that the plan
application did not comply with R315-3-23(c)(1), the Court should
remand to the Board with instructions to require compliance with
R315-3-23(c)(1)

and

determine

-30-

whether

the

amended

plan

application was "complete" within the statutory and regulatory
meaning of that term.
Respectfully submitted this

^f "'day of January, 1993.

v^AWRENCE E. STEVENS
DAVID W. TUNDERMANN
KENNETH R. BARRETT
of and for
PARSONS BEHLE & LATIMER
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MAILING CERTIFICATE
I hereby certify that I caused to be mailed, postage
prepaid,

a true and correct

copy of the foregoing BRIEF OF

INTERVENOR USPCI, INC. to the following on this 7 7 ^ day of
January, 1993:
Daniel W. Jackson
Twelfth Floor
215 South State Street
Salt Lake City, Utah 84111
Paul Van Dam
Laura Lockhart
Utah Attorney General's Office
4120 State Office Building
Salt Lake City, Utah 84114
Raymond D. Wixom
Special Assistant Attorney General
288 North 1460 West
P.O. Box 144880
Salt Lake City, Utah 84114

KRB/122192A
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ADDENDUM

1.

Final Order of the Utah Solid and Hazardous Waste Control
Board, June 30, 1992 (Index Pt. B, Doc, 61)•

2.

Fact Sheet for Hazardous Waste Treatment and Storage Permit,
USPCI Clive Incineration Facility (From Index Pt. A, Doc.
62, Vol. I).

3.

CIF Site Location Map (From Index Pt. B, Doc. 39).

4.

CIF Topographic Map (From Index Pt. A. Doc. 62, Vol. II).

5.

Impact Mitigation Agreement (Index Pt. B, Doc. 57, App. C).

6.

Conditional Use Permit (Index Pt. A, Doc. 18).

Tabl

BEFORE THE UTAH SOLID AND HAZARDOUS WASTE
CONTROL BOARD
IN RE: APPEAL OF SIERRA CLUB,
US PCI CLIVE INCINERATION
FACILITY PLAN APPROVAL
(UTD 98259795)

*
*
*
*

ORDER

This matter came before the Utah Solid and Hazardous Waste
Control Board for hearing on March 16 and 17 and April 9 and 22,
1992 on the Utah Chapter of the Sierra Club's (Sierra Club) Notice
of Appeal of the Executive Secretary's plan approval for the USPCI
Clive Incinerati6n Facility (CIF). Appearances of counsel for the
parties were made as follows:

for the Sierra Club, Robert G.

Pruitt III and Gregory L. Probst;

for United States Pollution

Control, Inc. (USPCI), Lawrence E. Stevens, David W. Tundermann and
Kenneth R. Barrett;

and for the Executive Secretary, Laura J.

Lockhart and Raymond D. Wixom.

The hearing was conducted as a

formal adjudicative proceeding

under

the Utah

Administrative

Procedures Act, Utah Code Ann. § 63-46b-1 fit seq.

(1953, as

amended).
The Board,

having

considered

the record,

including the

pleadings, testimony, exhibits, administrative record and arguments
of counsel, voted to deny the appeal and to uphold the issuance of
the CIF plan approval
assigned.

for the reasons on those days orally

The Board hereby issues its written findings of fact,

conclusions of law, statement of reasons and ORDER, as required by
Utah Code Ann. § 63-46b-10 with regard to said Notice of Appeal.

FINDINGS OF FACT
1.

On February 14, 1989, USPCI submitted to the Division

(then Bureau) of Solid and Hazardous Waste (the "Division") an
operation plan application for the CIF, a commercial hazardous
waste incinerator proposed to be located at Clive, Tooele County,
Utah.
2.

The Division issued a Notice of Deficiency ("NOD") on

April 13, 1989, specifying further information required from USPCI
in the CIF operation plan application. (Exhibit CH-1, doc. 11) .
USPCI submitted an amendment to the application on July 28, 1989,
and after review by the Division, another NOD was issued by the
Division on October 31, 1990. Further information was submitted by
USPCI in response to the NOD on March 12, 1990, June 14, 1990,
August 3, 1990 and August 10, 1990.
3. The Executive Secretary issued a notice of completeness on
August 14, 1990.
4.

On November 19, 1990, the Executive Secretary issued a

draft plan approval for the CIF. After a period of public comment
and meetings, the Executive Secretary issued the final approval of
the operation plan (plan approval) for the CIF on November 1, 1991.
5.

The Sierra Club, on December 2, 1991, filed a "Notice of

Appeal" of the Executive Secretary's plan approval, which appeal
was heard by the Board on March 16 and 17 and April 9 and 22, 1992.
6.

The CIF operation plan application, including but not

limited to Attachments 1, 6 and 7 and the Tooele County conditional
use permit, contains an assessment of the availability and adequacy
2

of emergency services, including medical and fire response.
7. The CIF operation plan application contains evidence that
emergency response plans have been coordinated with local and
regional

emergency

response

(Attachment 1, B.31-39);

personnel.

Exhibit

CN-B,

II

CN-B, III (Attachment 6, F.20, F. 22-24,

F. 37; Attachment 7, G.11-12, G. 42).
8.

The CIF operation plan application, including but not

limited to Attachments 1, 5, 6 and 7, reflects that trained
emergency response personnel and equipment are to be retained by
the facility and will be capable of responding to emergencies both
at the site and involving wastes being transported to and from the
CIF within the state of Utah.

Details of the proposed emergency

response capabilities are contained in the CIF operation plan
application and are set forth in the CIF plan approval.

Exhibit

CN-B, II (Attachment 1, B.31-35); Exhibit CN-B, III (Attachment 5,
H. 12-15, H-A.8, H-A.10, H-A.26, H-A.30; Attachment 6, F.22, F.2425;

Attachment 7, G.42, G.44-51).
9.

The CIF operation plan application, including but not

limited to Attachments 1 and 7, specifies the proposed routes of
transportation within the state of Utah and indicates that the
federal interstate highway system and the Union Pacific railway
system will be the primary means of transportation of wastes to the
CIF.

Exhibit CN-B, II (Attachment 1, B.32-39, figs. B2-B4);

Exhibit CN-B, III (Attachment 7, G.ll, G.18, G.79-81).
10.

The CIF operation plan application includes a detailed

contingency plan, which addresses duties and responsibilities of
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emergency coordinators, plan implementation, emergency response
procedures, emergency equipment, facility evacuation procedures,
plan implementation reports, and plan amendments.

Exhibit CN-B,

III (Attachment 7).
11. The CIF operation plan application reflects that the CIF
is not proposed to be located in a national, state or county park,
monument or recreation area, a designated wilderness or wilderness
study area or a wild and scenic river area.

Exhibit CN-B, II

(Attachment 1) .
12.

The CIF plan approval requires that wastes received at

the CIF will be analyzed before incineration and pretreated, as
needed, to maximize combustion efficiency.
13. Under the CIF plan approval (Attachments 15 and 15), the
CIF will have two rotary kilns, and gases resulting from combustion
will be treated by a system of secondary combustion and air
pollution control. Solids (ash) remaining after combustion will be
cooled, containerized, analyzed and either retreated or transferred
for disposal in a permitted landfill facility.
14.

(Attachment 2) .

The CIF is not a landfill or surface impoundment.

15. The CIF plan approval requires USPCI to comply with waste
minimization requirements applicable to waste generated and treated
on-site.
16.

The Executive Secretary has minimized risks to human

health and the environment by establishing stringent performance
standards and other operation plan conditions for the CIF.
17.

In

establishing

performance
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standards

and

other

conditions in the CIF plan approval, the Executive Secretary and
his staff and contractor relied on their own expertise.
relied

upon EPA regulations

and

They also

guidance materials and

EPA's

expertise and work done in the area of risk analysis for hazardous
waste incinerators.
18.
removal

The CIF plan approval requires that a destruction and
efficiency

("DRE")

for

principal

organic

hazardous

constituents of 99.9999 percent be demonstrated during the trial
burn for the facility.

A DRE of 99.9999 percent is 100 times more

stringent than the DRE required by EPA for most organic wastes.
19.

The

CIF

plan

approval

includes

requirements

for

continuous monitoring and automatic waste cutoff, as well as the
conducting of a performance test of the facility every two years.
20.
metals

The CIF plan approval requires the submittal of a toxic

implementation plan, under which

limitations on metals

emissions from the facility must be established.
21.

The CIF plan approval includes performance standards for

low carbon monoxide emissions, as an indicator of both combustion
efficiency and the emission of products of incomplete combustion.

CONCLUSIONS OF LAW
1.

On March 17, 1992, the Board considered motions of the

Executive Secretary and USPCI to dismiss certain of Sierra Club's
claims.

The Board also considered a motion in limine filed by the

Executive Secretary amd joined in at the hearing by USPCI.

After

fully considering the motions, pleadings, memoranda and arguments
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of counsel, the Board granted, in part, the motions to dismiss and
denied the motion in limine, as set forth below.
2. USPCI and the Executive Secretary's motions to dismiss the
Sierra Club's claims under the National Environmental Policy Act,
42 U.S.C. §§ 4321 to 4370b ("NEPA") were granted by the Board for
failure to state a claim upon which relief could be granted. NEPA
requirements regarding preparation of an Environmental

Impact

Statement are not triggered by the issuance of the CIF plan
approval because issuance of the plan approval by the Executive
Secretary does not involve any "major federal actions" within the
meaning of NEPA § 102 (42 U.S.C. § 4332).
3. USPCI and the Executive Secretary's motions to dismiss the
Sierra Club's claims of "imminent and substantial endangerment"
under Utah Code Ann. § 19-6-115 and RCRA § 7002 (42 U.S.C. § 6972)
were granted by the Board for failure to state a claim upon which
relief could be granted.

Neither of these statutes provides any

cause of action or jurisdiction before the Board in this appeal of
the CIF plan approval.

RCRA § 7002 is a citizen suit provision

allowing enforcement of RCRA by citizens in federal court.

Utah

Code Ann. § 19-6-115 allows the Executive Director to bring suit in
Utah state courts, but does not provide any cause of action for the
Sierra Club in this appeal.
4. USPCI and the Executive Secretary's motions to dismiss the
Sierra Club's claims that the CIF plan approval failed to meet the
"consistency requirements" of RCRA § 3006(b) (42 U.S.C. § 6926(b))
were granted by the Board for failure to state a claim upon which
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relief could be granted.

RCRA § 3006(b) addresses EPA's approval

of a state RCRA program, and does not provide any cause of action
for the Sierra Club in this appeal.
5. USPCI and the Executive Secretary's motions to dismiss the
Sierra Club's claims that the CIF plan approval was deficient
because

of

failure

to

comply

with

the

"waste

minimization"

requirements of RCRA § 3005(h) (42 U.S.C. § 6925(h)) were granted
by the Board for failure to state a claim upon which relief could
be granted.

No provision of state or federal law, including RCRA

§ 3005(h), requires USPCI to demonstrate that customers who send
waste to the CIF are minimizing the generation of wastes.

RCRA §

3005(h) and the CIF plan approval require USPCI to file waste
minimization statements for waste generated on the CIF site.
6.

USPCI's motion to dismiss Sierra Club's claim under Utah

Code Ann. § 19-6-108 (9) (b) was denied on the grounds that the
Sierra Club alleged facts which, if assumed to be true, stated a
claim for which relief could be granted.
7.

The Executive Secretary's motion in limine, joined in by

USPCI, requested the exclusion of evidence relating to the risks of
transporting hazardous wastes to and from the CIF.

The Board

denied this motion and heard evidence relating to transportation
issues, as further discussed below.
8.

The CIF operation plan application and the CIF plan

approval comply with the siting criteria of Utah Administrative
Code R315-3-23(c) (1), (2) and (3), and the application was complete
on August 14, 1990 with respect to those requirements.
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9. The CIF operation plan application contains an assessment
of the availability and adequacy of emergency services, including
medical and fire response, as well as evidence that emergency
response plans have been coordinated with local and regional
emergency response personnel, as required by R315-3-23 (c) (1) . This
is evidenced by, inter alia, attachments 1, 6 and 7 of the
operation plan application, the impact mitigation agreement between
USPCI and Tooele County and the Conditional Use Permit issued by
Tooele County for the CIF. The Board specifically finds that the
impact mitigation agreement and Conditional Use Permit with Tooele
County, as well as the other measures outlined in attachments 1, 6
and 7 of the operation plan application, constitute coordination
with "local and regional emergency response personnel," as required
by R315-3-23(c)(1).
10.

The CIF plan approval and application provide that

trained emergency response personnel are to be retained by the
facility and are to be capable of responding to emergencies both at
the site and involving wastes being transported to and from the
facility within the state. The CIF plan approval and application
provide details of the proposed emergency response capability. The
requirements of R315-3-23(c)(2) have been satisfied, as evidenced
by

the

evidence

presented

at

the

hearing

aind specifically

attachments 1, 5 and 7 of the CIF operation plan application and
the Conditional Use Permit.
11.

The

CIF

operation plan

application

satisfies the

transportation route selection and other requirements of R315-3-
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23(c)(3), as evidenced by attachments 1 and 7 of the application.
The application specifies routes of transportation within the state
and indicates that the federal interstate highway system and the
Union

Pacific

transportation

railway

system

will

to

CIF.

The

the

be

the

primary

application

means

indicates

of

that

transporters will be required to comply with all statutes and
regulations governing transportation of hazardous waste, including
compliance with weight restrictions for roads and bridges.

The

application reflects that consideration in the selection of routes
has been given

to

roads and

railways

that

bypass

population

centers, and that evacuation routes from the CIF site have been
addressed.
12.

The

CIF

operation

plan

application

demonstrates

compliance with the siting criteria of Utah Administrative Code
R315-3-23(b)(1)(i) and (ii), and the application was complete on
August 14, 1990 with respect to those requirements.
13.

Utah Administrative Code R315-3-3.4 applies to a Part B

plan approval application submitted by the owner or operator of a
facility that stores, treats, or disposes of hazardous waste in a
surface impoundment or a landfill.

It does not apply to the CIF

operation plan application, because the CIF does not contain a
surface impoundment or a landfill.
14.
of

Utah

The Executive Secretary did not violate the provisions
Code

transportation

Ann.

§

19-6-108 (9) (b)

by

risks

in

reviewing

CIF

the

application and in issuing the CIF plan approval.
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not

considering

operation

plan

As used in that

statute,

"treatment,

storage

or

disposal"

does

not

include

"transportation," which is a separately defined term in the Utah
Solid and Hazardous Waste Act at § 19-6-102(15). This demonstrates
that the Utah Legislature did not intend off-site transportation
issues to be addressed in a facility operation plan under § 19-6108(9) (b) • The statute does not require the Executive Secretary to
address off-site transportation risks or impacts or to impose
conditions with respect to off-site transportation in the CIF plan
approval•
15.
facility

The CIF plan approval, including but not limited to the
description,

performance

standards,

other

permit

conditions and evidence of compliance with the hazardous waste
facility siting criteria, includes evidence that the treatment,
storage or disposal of hazardous waste at the CIF will not be done
in a manner that may cause or significantly contribute to an
increase in mortality, an increase in serious irreversible or
incapacitating reversible illness, or pose a substantial present or
potential hazard to human health or the environment.
16. Utah Code Ann. § 19-6-108(9) (b) does not require that tlie
CIF plan approval include a site-specific risk assessment, nor is
such an assessment required under EPA regulations.
17.

The CIF operation plan application was complete as of

August 14, 1990, when the Executive Secretary issued the Notice of
Completeness.
STATEMENT OF REASONS FOR DECISION
1. The preceding Findings of Fact and Conclusions of Law are
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hereby incorporated into the Board's reasons for its decision in
this matter.
2.

Sierra Club has failed to meet its burden of proving, by

a preponderance of the evidence, that the Executive Secretary's
issuance of the CIF plan approval was factually in error or was
legally deficient or otherwise not in accordance with law.

ORDER
Sierra Club's claims and its Notice of Appeal are hereby
dismissed with prejudice, and the Executive Secretary's issuance of
the CIF plan approval is hereby affirmed.

The Board also hereby

affirms its rulings on the various motions to dismiss and motion in
limine as set forth above.

NOTICE
Under Utah Code Ann. § 63-46b-13, any party may request that
this Order be reconsidered by the Board. Any such request must be
in writing, must be filed with the Board (with a copy to each
party) within twenty days after the date shown on the attached
mailing certificate, and must state specific grounds upon which
relief is requested.
Judicial review of this Order may be sought in the Utah Court
of Appeals under Utah Code Ann. § 63-46b-16 and Rule 14, Utah Rules
of Appellate Procedure by the filing of a proper petition within
thirty

days

after

the date

shown

on

the attached

mailing

certificate for this Order (or, if applicable, within thirty days
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after a request for reconsideration is denied),

Dated this

day of JpsAg"

, 1992,

UTAH SOLID AND HAZARDOUS WASTE
CONTROL BOARD

-<£u

By: Jdsepfi" Urbanik, Chairman
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Tab 2

FACT SHEKT
FOR HAZARDOUS WASTE TREATMENT AND STORAGE PERMIT
USPCI CLIVB INCINERATOR FACILITY
TOOELE COUNTY, UTAH
UTD982595795
This fact sheet has been developed by the Executive Secretary for the
Utah Solid and Hazardous Waste Committee. The purpose is to discuss
the draft Resource Conservation and Recovery Act permit that the Utah
Solid and Hazardous Waste Committee proposes to issue to USPCI Clive
Incinerator Facility (the Permittee).
The permit would regulate
hazardous waste storage and treatment activities at the facility
located in Tooele County, Utah.
A.

PURPOSE OF THE PERMITTING PROCESS
The purpose of the permitting process is to develop the specific
requirements necessary for the Permittee to comply with the Utah
Solid and Hazardous Waste Act as amended, and regulations
promulgated thereunder by the Utah Solid and Hazardous Waste
Committee in the Utah Administrative Code (R450).
Utah is federally authorized to administer and enforce the
Resource Conservation and Recovery Act (RCRA) of 1980 and portions
of the Hazardous and Solid Waste Amendments (HSWA) of 1984, within
the State, in lieu of the U.S. Environmental Protection Agency
(EPA) . The Utah Solid and Hazardous Waste Act is the State
statutory authority to regulate the management of solid and
hazardous waste. The Utah Code Annotated created the Utah Solid
and Hazardous Waste Committee (Committee) to administer the
provisions of the Utah Solid and Hazardous Waste Act.
The
administrative authority for the Committee to approve and issue
RCRA hazardous waste permits has been delegated to the Executive
Secretary (Executive Secretary) of the Utah Solid and Hazardous
Waste Committee. EPA maintains an oversight role of the State's
authorized program.
The Executive Secretary has prepared a draft permit which sets
forth all the applicable requirements with which the Permittee
must comply during the ten-year duration of the permit.
The
permit will be reviewed by the Executive Secretary after a period
of five-years, and the Executive Secretary will modify the permit
accordingly to protect human health and the environment.

B.

PROCEDURES FOR REACHING A FINAL DECISION
R450-3-16 requires that the public be given thirty (30) days to
comment on each draft permit prepared under the Utah Solid and
Hazardous Waste Act. A forty-five (45) day comment period will
begin on November 19, 1990 and end on January 4, 1991 at 5 pm
(MST).
The complete administrative record consisting of the permit
application, draft permit, fact sheet, and documents relating to

the draft permit may be reviewed, Monday through Friday between i
am and 5 pm (MST), at the office of the Executive Secretary at the
address listed in this fact sheet. A copy of the draft permit anc
fact sheet, may be reviewed, Monday through Friday between 8 am
and 5 pm (MST), at the Tooele County Health Department, 47 South
Main, Tooele, Utah. A copy of the draft permit and fact sheet,
may also be reviewed at the Tooele County Public Library, 47 E.
Vine Street, Tooele, Utah.
Questions concerning the draft permit
procedures should be directed to:

or

the

administrative

William J. Sinclair, Manager
Waste Management Branch
Utah Bureau of Solid and Hazardous Waste
288 North 1460 West
Salt Lake City, UT 84116-0690
(801) 538-6170
Interested
concerning
until 5 pm
reasonable
material.
conditions

parties are invited to submit written comments
the draft permit. Public comments will be accepted
(MST) on January 3, 1991. Comments should include all
available references, factual grounds, and supporting
All persons wishing to comment on any of the permit
should submit the comments in writing to:

Dennis R. Downs
Executive Secretary
Utah Solid and Hazardous Waste Committee
288 North 1460 West
Salt Lake City, UT 84116-0690
Public informational meetings will be held on December 10, 1990 at
7:00 pm (MST) at the State Line Casino, Wendover, Nevada; December
12, 1990 at 10:00 am (MST) at the Airport Hilton, Salt Lake City,
Utah; and December 12, 1990 at 7:00 pm (MST) at the Tooele County
Courthouse Auditorium.
Public hearings are
following locations:

scheduled

for January

3,

1991,

at

the

Martha Hughes Cannon Health Building
Room 125
288 North 1460 West
Salt Lake City, Utah
10:00 am (MST)
and
Tooele County Courthouse
Auditorium
47 South Main Street
Tooele, Utah
7:00 pm (MST)
The purpose of the public information meeting will be to provide
information concerning the draft permit. The meeting will begin
with a short presentation by the Executive Secretary concerning

the draft permit. A question and answer period will follow the
presentation.
The purpose of the public hearing will be for
interested parties to make comments to be officially entered into
the record. Those wishing to make comments at the formal public
hearings are also encouraged to submit those comments in writing.
The Executive Secretary will consider all written comments
received during the public comment period, including the public
hearings, when making a final decision on this draft permit.
Notice will be given to the applicant and each person who has
submitted written comments or requested notice of the final
decision.
(The final decision shall become effective upon
issuance of the permit decision.)
FACILITY DESCRIPTION
C.l.

General

The USPCI Clive Incinerator Facility will be located approximately
80 miles west of Salt Lake City, Utah. The site will be three
miles south of Interstate 80, at latitude 40° 41' 010" North, and
113° 08' 000,f West. The site is a parcel of land consisting of
one section, Section 36 of T1S, R12W in Tooele County, Utah. The
Permittee will operate an incinerator and storage areas located at
the site.
C.2.

Units to be Permitted

The proposed final permit is for the treatment and storage of
hazardous waste at the hazardous waste management units listed
below.
CONTAINER STORAGE UNITS
Container Management (Unit 101)
Container Management (Unit 102)
Container Shredding/Repackaging
System Thaw Unit (Unit 105)
Special Handling Bay (Unit 538)
Rail/Truck Transfer Bay
(Unit 535)

188,960 gallons
7,140 gallons
411,710 gallons
17,652 gallons
23,560 gallons

TANK SYSTEM UNITS
22 Waste Fuel Tanks constructed to ASME Design Standards
14 Waste Fuel Tanks constructed to API Design Standards
5 Aqueous Waste Tanks constructed to API Design Standards
4 Decant Tanks constructed to API Design Standards
2 Truck Wash Water Tanks constructed to API Design Standards
3 Solids Storage Tanks constructed to API Design Standards
4 Energetic Solids Storage Tanks constructed to API Design
Standards
Bulk Solids Shredder (Unit 251)
Energetic Solids Shredder (Unit 252)

•^urtjinaNT UNIT

Incinerator (Primary Rotary
Kiln and Burner Rotary Kiln)
Secondary Combustion Chamber
Quench Chamber
Dry Scrubber
Baghouse
Packed Bed Scrubber
Exhaust Stack

182 x 10* Btu/hr

PERMIT ORGANIZATION
The permit is divided into six Modules and nineteen Attachments a
listed below:
Module
Module
Module
Module

I
II
III
IV

Module
Module

IX (A)
IX (B)

Attachment
Attachment
Attachment
Attachment
Attachment
Attachment
Attachment
Attachment
Attachment
Attachment

1
2
3
4
5
6
7
8
9
10

Attachment
Attachment
Attachment
Attachment

11
12
13
14

Attachment
Attachment

15
16

Attachment
Attachment
Attachment

17
18
19

Standard Permit Conditions
General Facility Conditions
Storage in Containers
Storage and Treatment
in Tank Systems
Incineration - Final Operation
Short Term Test Incineration
Facility Description
Waste Analysis Plan
Security Procedures
Inspection Plan
Personnel Training
Preparedness and Prevention
Contingency Plan
Closure Plan
Container Management Practices
Container Management
Drawings and Details
Tank Management Procedures
Tank Specifications
Tank Drawings and Details
Tank Installation and Integrity
Test Data at RCRA Facilities
Incineration Drawings
Incinerator Instrument
Specifications
Trial Burn Plan
QA Plan
Oxygen Correction Procedure

SUMMARY OF PERMIT CONDITIONS
This section of the fact sheet provides a brief summary of th
conditions in the draft permit.

MODULE I
STANDARD PERMIT CONDITIONS
Module I of the permit sets forth the standard procedural
conditions that are applicable to all hazardous waste
management facilities. The column entitled "Regulation/Utah
Code Annotated" provides the Utah statutory authority for the
permit condition specified in the column entitled "Permit
Condition."
The
column
entitled
"Regulation/Utah
Administrative Code, R450" provides the Utah regulatory
authority.
Regulation
Utah Administrative
Code, R450

Permit
Condition

Subject

I.A.

Effect of Permit

I.B.

Enforceability

I.C.

Other Authority

I.D.

Permit Actions

I.E.

Severability

-3-- 4 ( f ) ,

I.F.

Duties to Comply

-3--4(a)

I.G.

Duty to Reapply

- 3 - - 2 . 2 ( e ) , -- 3 - 4 ( b )

I.H.

Permit Expiration

- 3 --5(a)

I.I.

Continuation of Expiring Permit

- 3 - - 5 ( d ) , - 3 -- 5 ( e )

I.J.

Need to Halt or Reduce Activity
not a Defense

- 3 --4(c)

I.K.

Duty to Mitigate

- 3 - •4(d)

I.L.

Proper Operation and Maintenance

- 3 - -4(e)

I.M.

Duty to Provide Information

- 3 - -4(h)

I.N.

Inspection and Entry

I.O.

Monitoring and Records

Utah Code
Annotated

-3-4(g), -3-7, -3-12(b),
-3-13(b)(2), -8-2, -13-1
26-14-13

- 3 - -7
-3-- 1 3 ( b ) ( 1 )

26-14-8.7

26-14-9

- 3 - - 4 ( f ) , - 3 -- 9 . 1 ,
-3--13(b)(2)

-3-9.2,

- 3 -- 9 . 2

-3-• 4 ( i ) , - 5 - 4(c),
-8--5.5(c)

-8-2.6,

-3-4 (j), -8-5.3 (40 CFR
264.73 incorporated
by reference), -8-5.5,
-8-5.8

Condition 1.0.1. requires a c e r t i f i e d waste minimization statement.
I.P.

Reporting Planned Changes

-3-4 (1)(1), -3-9

I.Q.

Reporting Anticipated Noncompliance

-3-4(1)(2)

I.R.

C e r t i f i c a t i o n of Construction
or Modification

3-4 (1) (2) ( i ) , - 3 - 9

MODULI I
STANDARD PERMIT CONDITIONS
(continued)
Regulation
Utah Administrative
Code, R450

Permit
Condition

Subject

I.S.

Transfer of Permit

- 3 - 4 ( 1 ) ( 3 ) , - 3 - 8 , -3-9

I.T.

Twenty-four Hour Reporting

-3-4(1)(6), -8-4.7,
- 9 - l ( b ) , -9-1(c)

I.U.

Monitoring Reports

-3-4(1)(4),

-3-6

I.V.

Compliance Schedules

-3-4(1)(5),

-3-13(c)

I.W.

Manifest Discrepancy Report

-3-4(1)(7),
-8-5.4

-4-4(c),

I.X.

Unmanifested Waste Report

-3-4(1)(8),

-8-5.7

Biennial Report

-3-4(1) (9), - 5 - 4 ( b ) , - 5 - 5 ,
-8-5.6

Other Noncompliance

-3-4(1)(10)

Other Information

-3-4(1)(11),

Signatory Requirement

-3-3.3,

Confidential Information

-11

Reports, Notifications, and Submissions

-3-4(1), -3-22, -8-2.3,
-8-5.5, -8-5.8

Document to be Maintained at
Facility Site

-4-4, -8-2.4, -8-2.6,
-8-2.7, -8-4, -8-5.3
(40 CFR 264.73 incorporated
reference),
-8-6.8(j),
- 8 - 7 . 3 , - 8 - 8 , -8-10
(40CFR 264 .193 and 264 .196
incorporated by reference)

I.FF.

Protection of Human Health and the Environment

-3-13(b), -9

I.GG.

Required Submissions Under this Permit

i.y.
i.z.

Utah Code
Annotated

I.AA.
I.BB.
I.CC.
I.DD.
I.EE.
by

-5-7

-3-4(k)

Condition I.GG. contains a list of 32 items that need to be submitted
to the Executive Secretary in accordance with this permit.
I.HH.

Required Notifications Under this Permit

Condition I.HH. contains a list of eighteen (18) situations which
require the Executive Secretary to be notified to be in compliance with
this permit.
I.II.

Corrective Action

-8-6.11, -8-6.12

MODULE II
GENERAL FACILITY CONDITIONS
Module II of the permit sets forth general conditions with which the
Permittee must comply. These requirements are applicable to the waste
management units identified in Modules III, IV, IX(A), and IX(B) of
this permit.

Permit
Condition
II.A.

Subject

Utah Code
Annotated

Applicability

Regulation
Utah Administrative
Code, R450
-8-2.1

Condition II.A. specifies that the requirements of this permit module
pertain to all hazardous management units identified within Modules
III, IV, and V.
II.B.

Design and Operation of Facility

-8-3.2, -3-13(b)(2)

Condition II.B.2. requires the Permittee to construct all hazardous
waste units according to approved designs and specifications located in
Attachments 9 through 16.
It requires as built drawings to be
submitted upon completion of construction of each unit.
II.C.

Required Notice

-8-2.3

Permit Condition II.C. requires the Facility to send written
documentation to each generator that he is permitted to accept the
waste the generator is sending to the facility.
II.D.

Waste Analysis Plan

-8-2.4, -8-15.2

Condition II.D.l. makes official changes to the Waste Analysis Plan.
These changes become incorporated into the Waste Analysis Plan upon
submittal on the revised Waste Analysis Plan.
II.E.

Security

-8-2.5

II.F.

General Inspection Requirements

-8-2.6

Condition II.F.2. requires certification of each tank integrity test.
Condition II.F.5.a. provides for removal from the Inspection Plan those
units which have been closed.
Condition II.F.6. requires a revised Appendix F-A, General Facility
Inspection Schedule.
Condition II.F.7. requires a revised Appendix F-C, Inspection Schedule
for Tank Systems and Solids Shredders.
Condition II.F.8. requires a revised Appendix F-D, Inspection Schedule
for Incineration System and Associated Equipment.

MODULE I I
GENERAL FACILITY CONDITIONS
(continued)

Permit
Condition

Subject

II.G.

Personnel Training

Utah Code
Annotated

Condition II.G.2. requires additional
regarding the personnel training.
II.H.

General Requirements for I g n i t a b l e ,

Regulation
Utah Administrative
Code, R450
-8-2.7

information

to be submitted

-8-2.8

Reactive, or Incompatible Waste
II.I.

Location Standards and S i t i n g C r i t e r i a

- 3 - 2 3 , 8-2.9

II.J.

Preparedness and Prevention

-8-3

Condition II.J.4. requires the Permittee to maintain a minimum of 2.5
feet aisle space between rows of containers in the container storage
area.
Condition II.J.5. requires copies of the Coordination Agreements to be
included in the Appendix G-B, Contingency Plan.
U.K.

Contingency Plan

-8-4, -9

Condition U.K.4. requires submittal of a revised Contingency Plan
which incorporates the changes listed in Condition U.K.4.a. and
Condition U.K.5.
II.L.

Manifest System

-8-5

Condition ILL.2. requires that a waste load refused and returned to
the generator must be documented in the Operating Record.
Condition ILL.3. requires copies of all manifests received by the
Permittee must be submitted to the Executive Secretary by the twentieth
(20) day of the month following the month the manifests were received.
II .M.

Recordkeeping and Reporting

-8-5.3, -8-5.5, -8-5.6,
-8-5.7, -8-5.8, -9-4,
-50-1D

C o n d i t i o n I I . M . l . a . r e q u i r e s monthly e x c e r p t s from t h e Operating Record
t o be submitted t o the Executive S e c r e t a r y by the t w e n t i e t h (20th) day
of t h e month following the month t h e e n t r y was made in the Operating
Record.
C o n d i t i o n I L M . l . b . r e q u i r e s t h e waste minimization statement
i n c l u d e d in the Operating Record.
I I .N.

Closure/Post-Closure

t o be

- 8 - 7 (40 CFR Subpart G
incorporated by reference)

MODULE I I
GKNKRAL FACILITY CONDITIONS
(continued)

Utah Code
Annotated

Regulation
Utah Administrative
Code, R450

Permit
Condition

Subject

ZZ.N.l.

Performance Standard

- 8 - 7 (40 CFR 264.111
incorporated by reference)

ZZ.N.2.

Amendment t o Closure/Post Closure Plan

- 8 - 7 (40 CFR 264.112(c)
incorporated by reference)

II.N.3.

N o t i f i c a t i o n of Closure

- 8 - 7 (40 CFR 264.112(d)
incorporated by reference)

Condition II.N.3. requires notification to the Executive Secretary at
least 180 days prior to commencement of final facility closure,
II.N.4.

Time Allowed for Closure

- 8 - 7 (40 CFR 264.113
incorporated by reference)

II.N.5.

Disposal or Decontamination of Equipment

- 8 - 7 (40 CFR 2 6 4 . 1 1 2 ( e ) ,
and 264.114 incorporated
by reference)

II.N.6.

C e r t i f i c a t i o n of Closure

- 8 - 7 (40 CFR 264.115
incorporated by reference)

Condition II.N.6.C requires the Permittee t o submit the c e r t i f i c a t i o n
statements and narrative report within s i x t y (60) days after closure of
each hazardous waste management unit.
II.N.7.

Additional Permit Closure/Post Closure Conditions

Condition II.N.7.C. requires closure samples to be taken from the site.
These samples will be used to determine the type of post closure care
required for the facility.
II.O.

Cost Estimates for the F a c i l i t y Closure

- 8 - 8 (40 CFR 264.142
incorporated by reference)

Condition I I . O . l . requires the Cost Estimates for the Facility Closure
to be updated annually.
II.P.

Financial Assurance for Facility Closure

-8-8 (40 CFR 264.143
incorporated by reference)

II.Q.

Liability Requirements

-8-8 (40 CFR 264.147
incorporated by reference)

II.R.

Incapacity of Owner or Operators,
Guarantors, or Financial Institutions

-8-8 (40 CFR 264.148
incorporated by reference)

MODULE I I I
STORAGE IN CONTAINERS

Module I I I of the permit s e t s forth specific conditions for storage in
containers with which the Permittee must comply.
,
Regulation
Utah Code
Utah Administrative

Permit
Condition

Subject

Annotated

Code/ R450

III.A.

Applicability

-8-9.1

III.B.

Waste I d e n t i f i c a t i o n

- 3 - 3 . 2 (b) (1), -3-13(a)

Condition I I I . B . specifies which wastes the Permittee i s allowed to
store in the Container Storage f a c i l i t y subject to the terms specified
in the permit.
III.C

Condition of Containers

-8-9.2

III.D.

Compatibility of Waste with Containers

-8-9.3

IIZ.E.

Management of Containers

- 8 - 9 . 4 , -9-3

Condition I I I . E . l . requires containers to be managed according to
Attachment 9, Container Management Practices.
Condition I I I . E . 4 . provides for stacking of containers.
III.F.

Containment

Condition I I I . F . l . specifies
containment provided.

- 8 - 9 . 6 , -9-3

maximum capacity

of

waste that

has

Condition I I I . F . 3 . specifies that a l l container will be considered full
of liquid waste for inspection purposes.
III.6.

Special Requirements for
Ignitable or Reactive Waste

- 8 - 2 . 8 , -8-9.7

III.H.

Special Requirements for
Incompatible Waste

-8-2.8,

III.I.

Identification of Location of
Containers in Operating Record

- 8 - 5 . 3 (40 CFR
264.73(b) (1) and
264.73(b)(2) incorporated
by reference)

-8-9.8

Condition I I I . I . 2 . requires the submittal of a plan to identify
containers of waste. This plan will be incorporated i n t o Attachment 9.
III.J.

Inspections

III.K.

Construction of the Container Management
Areas

-8-2.6, -8-9.5

MODULE I I I
STORAGE IN CONTAINERS
(continued)

Permit
Condition

Subject

IIX.L.

Closure/Post Closure

III.M.

Container Shredding/Repacking System

.

Utah Code
Annotated

Regulation
Utah Administrative
Code, R450
- 8 - 7 (40 CFR Subpart G
incorporated by
reference),
-8-9.9

Condition III.M.4. requires nitrogen blanketing, f i r e detection, f i r e
s u p p r e s s i o n s y s t e m , and e x p l o s i o n r e l i e f v e n t s f o r t h e C o n t a i n e r
Shredder/Repackaging System.
MODULE IV
STORAGE AND TREATMENT IN TANK SYSTEMS

Module IV of t h e p e r m i t s e t s f o r t h s p e c i f i c c o n d i t i o n s f o r s t o r a g e and
t r e a t m e n t i n t a n k s y s t e m s w i t h which t h e P e r m i t t e e must comply.
Utah Code
Annotated

Regulation
Utah Administrative
Code, R450

Permit
Condition

Subject

IV.A.

Applicability

- 8 - 1 0 (264.190
incorporated by reference)

IV.B.

Tank System Design and Construction

- 8 - 1 0 (264.192
incorporated by reference)

C o n d i t i o n I V . B . l . r e q u i r e s c e r t i f i c a t i o n of t h e t a n k system d e s i g n and
c e r t i f i c a t i o n of t h e t a n k s y s t e m c o n s t r u c t i o n .
C o n d i t i o n I V . B . 4 . r e q u i r e s a s - b u i l t d r a w i n g s of each t a n k and t h e t a n k
systems.
Conditions
IV.B.5,
through
IV.B.10.
specify
the
drawings
s p e c i f i c a t i o n s for each t a n k .
Hydrostatic t e s t i n g is required
tanks.

and
all

Condition IV.B.13. r e q u i r e s secondary containment for the tank systems.
IV.C.

Tank System I n s t a l l a t i o n

- 8 - 1 0 (264.192
incorporated by reference)

Condition IV.C.2. r e q u i r e s a second h y d r o s t a t i c t e s t for t i g h t n e s s
place.
Condition IV.C.3. r e q u i r e s c e r t i f i c a t i o n

in

of each t a n k once i n p l a c e .

MODULE IV
STORAGE AND TREATMENT IN TANK SYSTEMS
(continued)

Permit
Condition
IV.D.

Utah Code
Annotated

Subject

Regulation
Utah A d m i n i s t r a t i v e
Code, R450

P e r m i t t e d and P r o h i b i t e d
Waste I d e n t i f i c a t i o n

- 8 - 1 0 (264.190
i n c o r p o r a t e d by reference)

Condition IV. D, specifies which wastes may be managed in the tank
systems.
IV.E.

General Operating Conditions

- 8 - 1 0 (264.194
i n c o r p o r a t e d by r e f e r e n c e

Condition IV.E.2. prohibits the management of corrosive or reactive
wastes in the tank systems.
Condition IV.E.6. requires the Permittee to operate the tank systems in
a manner that prevents spills and overflows.
IV.F.

S p e c i f i c Operating Conditions

Condition IV.F.l. requires nitrogen blanketing on the Waste Fuel Tanks
and the Decant Tanks.
Conditions IV.F.3. and IV.F.4. provide for pressure relief equipment on
tank.systems.
Condition IV.F.5. requires specific venting for the tank systems.
IV.G.

Response t o Leaks o r S p i l l s

- 8 - 1 0 (264.196
i n c o r p o r a t e d by
reference),
-9-3

IV.H.

I n s p e c t i o n Schedules and

-8-10

Procedures

i n c o r p o r a t e d by reference)

IV.I.

R e c o r d k e e p i n g and R e p o r t i n g

-8-5.3,

IV.J.

Tank System M o d i f i c a t i o n

IV.K.

Tank System P a r t i a l C l o s u r e

Conditions
(recycling)

(264.195

-9-4

Requirements

IV.K.l.
through IV.K.9.
o f a tank system.

- 8 - 1 0 (264.197
i n c o r p o r a t e d by reference)

provide

for

partial

closure

IV.L.

Tank C l o s u r e

- 8 - 1 0 (264.197
i n c o r p o r a t e d by reference)

IV.M.

P r o v i s i o n s for Corrosive
R e a c t i v e Wastes

- 8 - 1 0 (264.198
i n c o r p o r a t e d by reference)

MODULK I V
STORAGE AMD TKisAi'MKNl

JL,

ml

1YSTKMS

(continued)

Permit
Condition

U t a h Code
Annotated

Sub j e c t

Regulation
Ut**h A d m i n i s t r a f , ve

LV« w d o U b xs^ .nanaged

Condition IV,M, specifies tha
i n t he Special Handling Bay.
iv

Provisions
Wastes

M

for
i n c o r p o r -\ e\1 r-

Sc 1 :I d s SI; .re r i d e r s

i,i r . o .

MODULE IX(A)
.uHM< OPERATION
M o d u l e IX(A) of T_ji« p e r m i t s e t u f o r t h s p e c i f i c c o n d i t i o n s for f i n a l
o p e r a t i o n o f t h e i n c i n e r a t o r w i t h w h i c h t h e P e r m i t t e e m u s t comply.
Some i n c i n e r a t o r
operating parameters are asterisked
(*) .
these
c o n d i t i o n s may b e h a n g e d d u e t o t h e r e s u l t s from t h e t r i a l burn, ( s e e
C o n d i t i o n IX(A)B.
Permit
Condition

oubiect

IX (A) h

Const r u c t i o n

_ .
Regulation
_ „ . ,
Utah (?ode
Utah Administrative
Annotated
C o d e , R450
ami Ma inf enari'-e

C o n d i t i o n IX (A) . A , 1 , r e q u i i*,js a l a r m s
from s p e c i f i e d l i m i t s .
C o n d i t i o n IX ( A ) . A t"

t o bp s e i

'«

»

' v i ir > -n

r e q u i r e s c e r t i f i c a t i o n nl I m i n i i u i I.I

i |n i<n i n

i i"! i t i a 1. u s e ,
IX (A) .B

cv^ndit i ~
(:PE)
*

Performance

Standards

x > *- .

C o n d i t 11CundiL^v.
. . »• J .
Implement at ion FJan.

r e q u i i e?

requires

incinerator.

s \ i bm i 1 1 a J

an<i

i eint •' i i

i< i i u J ^ I I y

of
o J:

a

Toxic

Metal s

Feed

ov ides

the

A destruction

irn 11 s t h e e m i s s i o n r a t e s

fi'te

3

»

for tieatmen.

* non-hazardous waste in

MODULE IX(A)
INCINERATION - FINAL OPERATION
(continued)
Permit
Condition

Utah Code
Annotated

Subject

Regulation
Utah Administrative
Code, R450

Condition I X ( A ) . C 2 . p r o h i b i t s s p e c i f i c wastes from being t r e a t e d in
the incinerator.
Conditions IX(A).C.3. through IX(A)C.19, s p e c i f i e s operating c o n d i t i o n s
for the incinerator.
Condition I X ( A ) . C 2 3 . r e q u i r e s monitoring of the waste feed t o
incinerator.
IX(A) .D.

Operating Requirements

-8-15.6

IX(A) .E.

Inspection Requirements

-8-15.8

Condition IX(A).E. r e q u i r e s s u b m i t t a l of revised inspection plan
the incinerator.
IX(A).F.

Monitoring Requirements

Condition I X ( A ) . F . 3 .
associated table.

requires

for

-8-15.8

specific

monitoring

shown

in

Condition IX(A).F.5. r e q u i r e s a C a l i b r a t i o n Procedures Plan for
monitor i d e n t i f i e d in the t a b l e shown in Condition IX(A).F.3.
IX(A) .G.

the

the
the

Waste Feed Cut-off Requirements

Condition IX(A).G.l. r e q u i r e s automatic waste
c o n d i t i o n s s p e c i f i e d in the a s s o c i a t e d t a b l e .

feed

cut-off

for

Condition IX(A).G.3. permits only imminent hazard emergency v e n t i n g .
IX(A) .H.

Recordkeeping

-9-4

IX(A).I.

Closure

-8-15.12

IX(A).J.

Compliance Schedule

MODULE IX(B)
SHORT TERM TEST INCINERATION
Module IX (B) of the permit sets forth specific cona-*.term operation of the incinerator with which the permittee must comply,
This operating period includes: (1) the shakedown/ (2) trial burns; (3)
post-trial burn. Consei: vative operating parameter limits have been set
during this period.
Permit

Re qu1a t I o n
Utah

U t a h Code

Condition

Sub j e c t

IX(B) . A .

Shakedown

f*

_ _ _

Annotated

Code, R4 50

Period

t- i t i o n of t h e Shakedown P e r i o d

Condi^i^,* ..[ (B) , B
J i mi t s
hazardous w a s t e o p e r a t i o n ,
IX (B) . C.

_ _ _

Administrative

the

Shakedown

Period

to

? 20

hours

: -f

1.Ini t a t : J o n s on Waste F e e d D u r i n g Shakedown

Condition IX(B).C "I specifies a 1 Invited list of wastes that may be
burned duri ng this short term period.
Conditions

IX(B),C.3. through IX(B),C.20. specify operating limits

during the short term operating period.
Opera!: i ng R e q u i r e m e n t s D u r i n g Shakedown
IX(B) . E .

I n s p e c t i o n Requi r e m e n t s D u r i n g SI takedown

IX(B).F.

M o n i t o r i n g R e q u i r e m e n t s D u r i n g Shakedown

IX(B).G.

Waste Feed Cut-off

Requirements During

Shakedown

C o n d i t i o n IX(B) .G 1. s p e c i f i e s waste feed c u t - o f f c o n d i t i o n s d u r i n g t h e
.'-; h a k e d o w n p e i: I o d
I'I ! ' I , h
IX (IB |

I

Recordkeeping
T r i a I Burn P e r i o d

l >l. IB I ,1

• ::oi i f o r m i t i

IX (B) P.

I I"a s t e F e e cl I i it 11 a t :I • :: J , s Di , • ii :i i g T " ;:i a 1 Bu r n

IX (B) I,

Tri al Burn POHCs

I X ( B ) III""I

"I i: i a 1 Burn Determina t ions

1 X {B ll 1 -I

1 .<<

T r i a l B\ l r n P l a n

T :i : :i a I B \ i r n S u bm i s s i o n s a i I d C e r t i f I c a 1 1 o n s

IX|B| O
i M U > P"

Post-Trial Burn Peri od
Limitations on Haste Feed During Post-Trial Burn

T'" 'I'1

Operati i lg I tequi rements Duri i ig I ost -Trial Burn

MODULE IX(B)
SHORT TERM TEST INCINERATION
Utah Code
Annotated

Regulation
Utah Administrative
Code, R450

Permit
Condition

Subject

IX(B).R.

Inspection Requirements During P o s t - T r i a l Burn

IX(B).S.

Monitoring Requirements During P o s t - T r i a l Burn

IX(B).T.

Waste Feed Cut-off Requirements During P o s t - T r i a l Burn

IX(B).U.

Recordkeeping During P o s t - T r i a l Burn

IX(B).V.

Reporting Noncompliance During the Trial Burn

Tab 3

TUOJiUi

Tab 4
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HAZARDOUS INDUSTRY AREA

h
!
»

-

•

-

!

!

•

!

-

-//;

!

n
m m

i

..

.

uy

JO

.

\
+

I"

1

!

I

I

ANNUAL

WIND

DIRECTION

STATE OF UTAH
f

1

!

1 '

1

' ' '1
J

P*.

PWUTtSN COW

fAciimr

-

n

I.

+

WEST .
HAZARDOUS »

T TT "TIT"
CLIVE INCINERATION FACIIJTY
SECTION 3 6 , TOWNSHIP I SOUTH - RANGE

ST T7"

m^m

<r
TRY AREA

inr"

i£?::^?£™;i;sEr

CLIVE INCINERATION
FACILITY

12 WEST

,

TOPOGRAPHIC MAP
MM.

IOUL w w i m

IWWMOW*

4.C

1HIH1
4M.

S3
UN
B*ii.

ssa

• M

VANMt

S3SSR -

f 9r , .1

Tab 5

12/21/88

IMPACT MITIGATION AGREEMENT
U8PCI AND TOOELE COUNTY
(CUTS Haiardous Mote Incinerator Operation)

THIS AGREEMENT is made and entered into by and between UNITED
STATES POLLUTION CONTROL INCINERATION COMPANY OP TOOELE COUNTY,
an Oklahoma Corporation, (hereinafter "USPCI"), and TOOELE COUNTY, a body
politic and corporate of the State of Utah» (hereafter "County");
WITNESSETH
WHEREAS, on the (QJ** day of December, 1888, the County approved a
request of USPCI to re-zone Section 36, Township 1 South, Range 12 West, Salt
Lake Base and Meridian, located in Tooele County, Utah, to a zoning district
designation of MG-H (Hazardous Industrial District); and
WHEREAS, USPCI has applied to the County for a Conditional Use Permit for
the purpose of constructing and operating an industrial and hazardous waste
transfer, storage and incineration facility, (hereafter "facility"), on said
property, (hereafter "site"), and
WHEREAS, Tooele County is concerned about the social and economic impacts
that said facility will have upon Tooele County and its residents, and also the
impacts upon the County1 s road department, fire protection departments, public
health facilities, law enforcement, economic development needs, and other County
departments and agencies; and
WHEREAS, the parties have considered the following factors in an effort to
determine the costs of the foregoing impacts and the fair allocation of such costs
to USPCI:

1

(a)

The costs of the County's existing capital facilities;

(b)

The manner in which the County has financed Its existing capital

facilities;
(c)

The fact that the proposed facility has not yet contributed in any way

(through special assessments or general taxes) to the cost of existing County
capital facilities and that additional services required of the County hereunder
will be attributable solely to the new USPCI facility;
(d)

The relative extent to which the USPCI facility and other properties

In the County may be expected to use and contribute to the cost of existing
County capital facilities In the future;
(a)

The extraordinary coat* of servicing the proposed USPCI facility;

(f)

The time-price differential Inherent in the comparisons of amounts paid

at different timeB; and
WHEREAS, USPCI desires to enter Into an Agreement with the County for
coordination of emergency police, fire, and medical services pursuant to federal
regulations governing facilities such a£ that proposed by USPCI; and
WHEREAS, the parties desire to enter into an Agreement that will be
mutually beneficial, provide for increased governmental facilities and services,
and provide for a reasonable allocation to USPCI of the costs to be incurred by
the County in providing such additional facilities and services;
NOW, THEREFORE, in consideration of the following mutual promises, terms
and conditions, the parties agree as follows:
SECTION I - MITIGATION OF IMPACTS. USPCI agrees to pay to Tooele
County for mitigation of social, economic, and health and safety impacts
associated with its Clive facility, the sum of $180,000 per annum, commencing
from the date that it has received all of the local, state and federal permits and

2

licenses that are necessary to commence construction of its proposed facility
within Tooele County. In addition to the foregoing provisions, USPCI agrees that
it wiU pay for the entire costs of upgrading and paving to Utah State and Tooele
County standards, the Tooele County road starting at the CUve exit of Interstate
80, thence south to USPCPs turnoff point to its CUve faciUty. After Bald road
is upgraded and paved, Tooele County agrees to maintain said road.
USPCI also agrees that it wiU pay for the entire costs of improving and
maintaining to Utah State and Tooele County standards, aU of the remaining
Tooele County roads located adjacent to Interstate 80 in the CUve area that USPCI
will be using incident to its operation of its CUve faciUty.

Said County roads

shaU be improved by USPCI to provide a hard and dustless surface at posted
operating speeds. USPCI is authorized to use magnesium chloride applications
to achieve a hard and dustless surface. However, if this method is not effective,
USPCI agrees to take whatever measures are necessary to provide a hard and
dustless surface.
With respect to the above referenced improvements to said Tooele County
roads, USPCI is authorized to facilitate said improvements by providing the
necessary engineering, selecting a contractor, and managing aU work, provided
that all plans and specifications are reviewed and approved by Tooele County
prior to the commencement of any work. USPCI agrees that if the improvements
do not comply with the approved plans and specifications, that USPCI wiU take
whatever measures are necessary to remedy said defects.
USPCI agrees that it will pay the entire coats of upgrading any of the
ingress, egress, or crossing points to Interstate 80 at the CUve exit that it
desires to use or retain. The exact transportation routes that USPCI will use to
access its faciUty shall be defined in its appUcation for a Conditional Use Permit.
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Tooele County agrees that it will facilitate the aforementioned improvements to all
County roads and will initiate and cooperate with any state or federal agendas
necessary to maintain or upgrade access and crossing points for Interstate 80 as
requested by USPCL
USPCI agrees that it will provide guarantees that its funds are available
prior to commencement of any road work under this provision • All Tooele County
roads to be used by USPCI for its facility shall be upgraded prior to the
commencement of USPCI's construction of Its facility. If USPCI intends to UBO
unimproved access or crossings of Interstate 80 in the Clive area, those
improvements Bhall also be completed prior to commencement of USPCI's
construction of its facility, unless the Tooele County Commission agrees with and
approves in writing another timetable for completion of these roadway
improvements*
Tooele County agrees to use its best efforts and every legal means within
its power to charge and collect a fee from existing businesses and new businesses
that intend to locate in the West Desert area of Tooele County that will be using
the access to or across Interstate 80 that are improved by USPCI under this
provision•

Said fees shall be based upon USPCI's total costs and will be

commensurate with the percentage of use of said new business aa it relates to the
total use of these improvements and shall be collected by the County when
possible, and forwarded to USPCI.
The impact mitigation fees provided herein are based on a good faith effort
on the part of the parties to determine the costs of the impacts of the USPCI
facility in Tooele County.

Said fees shall continue to be paid to the County

annually thereafter through the date that USPCI notifies the County that said
facility is no longer being developed as an industrial or hazardous waste
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transfer, storage or incinerator operation, or the date of final closure as
provided for in the final RCRA permit as from time to time modified, whichever
is later. Said annual fee shall be paid on a quarterly year basis in advance on
or before the 1st day of January, April, July and October of each year that said
fees are payable.

Said Impact fees shall be apportioned on a monthly basis

during the first and last years that said fee Is to be paid, If necessary.
Commencing January 1st of the year following payments of Impact fees hereunder,
said feeB shall be Increased or decreased as compared to the previous yearly
amount by the same percentage as the annual increase or decrease in the
Consumer Price Index for All Urban Consumers U.S. City Average All Items 1967
= 100 (CPIU), as published by the U.S. agency which reports said information
for the previous calendar year.
SECTION II - OTHEB FEES AND CHARGES.

The impact fees specified

herein are in addition to any other amounts Tooele County may receive as a result
of ad valorem property or sales taxes imposed upon USPCI, existing County
Building Permit and Conditional Use Permit fees, and hazardous waste disposal
fees charged pursuant to existing State statutes or any other fees, taxes,
charges, or revenues imposed under the laws of the State of Utah, which are
allocated to the County and dedicated to specific hazardous waste related
activities, such as monitoring and response programs.

If, however, any new

fees are hereafter imposed under State statutes upon USPCFs hazardous waste
activities at its Clive site, which fees may be allocated to the County for uses
unrelated to hazardous wastes or for duplication of services provided pursuant
to this Agreement, then the impact fee provided in Section I herein shall be
reduced by the dollar amount of the fees received by Tooele County during any
calendar year in which such fees are received by Tooele County and which fees
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were derived directly from USPCI.
SECTION III - CONTINGENCY PLAN.

The County agrees that it will

respond to emergencies as described in USPCrs Contingency Plan, provided that
said plan is reviewed and approved by Tooele County.

The response shall

include appropriate medical, fire, and law enforcement services.

The County

agrees that it will hereafter confirm the provision of said services in writing as
necessary to assl6t USPCI in obtaining its state and federal permits•
SECTION IV - OTHER COUNTY SERVICES. The County agrees to provide
appropriate County services as necessary for the safe and efficient construction
and operation of the USPCI facility, including, but not limited to:
1.

Maintenance of the paved County road commencing at the Clive Exit
of Interstate 80 and south to USPCI'B turnoff point for its Clive
facility;

2,

Routine snow removal on County roads located adjacent to Clive and
maintained and used by USPCI incident to the operation of its Clive
facility;

2.

Routine law enforcement;

3.

Fire response;

4.

Public health;

5.

Public safety;

6.

Hospital isolation unit; and

7.

Telecommunications.

SECTION V - PERMITS AND LICENSES.

The parties hereto agree and

understand that this Agreement shall not alter the Tooele County Planning
Commission's authority to impose other reasonable terms and conditions upon
USPCrs construction and operation of its proposed facility and that USPCI shall
comply with all other federal and state regulations applicable to its facility.

•

SECTION VI - TERM. This Agreement shall take effect upon its execution
by the parties and shall continue in full force and effect until USPCI notifies the
County that said facility is no longer being developed as an industrial or
hazardous waste transfer, storage or incinerator operation, or the date of final
closure, as provided for in the final RCRA permit as from time to time modified,
whichever is later.
SECTION VII • ASSIGNMENT. All terms and provisions of this Agreement
shall be binding upon and shall inure to the benefit of the parties hereto and
their respective transferees, successors, and assigns. However, no party to this
Agreement shall assign its interest or obligations established by this Agreement
without the written consent of the other party, which consent shall not be
unreasonably withheld •
SECTION VIII - ATTORNEY'S FEES. If any party commences litigation for
the breach of, for a declaration of the rights or duties of the parties, or for any
other reason relating to this Agreement, the successful party shall be entitled to
reasonable attorney's fees and costs.
SECTION IX - AUTHORITY. Each of the parties hereto, by executing this
Agreement, represents and warrants that the person executing this Agreement
is duly authorized to do so, and to deliver this Agreement on behalf of said party
In accordance with any applicable legal requirements. This Agreement is binding
upon said party to accordance with its terms.
SECTION X - COMPLIANCE WITH LAW. The parties represent to each other
that they have complied with all applicable zoning ordinances and regulations
relating to the development of the USPCI facility.
SECTION XI - SEVERABILITY. If one or more provisions of this Agreement
are hereinafter determined to be invalid and unenforceable, this shall not operate
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to defeat or invalidate the remainder of this Agreement, unless the enforceability
or invalidity has the effect of substantially changing the terms and conditions of
this Agreement, or operates in such a manner as to invalidate or to defeat the
primary purposes or objective of this Agreement • If any provision hereof is
determined to be unreasonable in scope or extent, any court of competent
Jurisdiction may revise such unreasonable provisions to the extent necessary to
comply with such standards of reasonableness as the court may determine to be
applicable! and this Agreement thereafter shall be enforced as so revised.
SECTION XII - MODIFICATION AND CHANGES. This Agreement cannot be
changed or modified except by instrument in writing signed by all parties, with
the exception of the adjustment in annual impact fees as provided herein.
SECTION XIII - CONFLICTS OF LAW. This Agreement shall
be deemed to have been made and shall be construed and Interpreted in
accordance with the laws of the State of Utah and if any legal action shall be
commenced to interpret or enforce this Agreement, it shall be commenced in the
District Courts of the State of Utah.
SECTION IX - NOTICES. Any notice or communication by either party to
the other shall be in writing and shall be given, and be deemed to have been
duly given, if either delivered personally, or mailed postage prepaid by certified
mail, return receipt requested, and addressed as follows.

If to Tooele County:

Tooele County Commission
Tooele County Courthouse
47 South Main Street
Tooele, Utah, 84074

If to USPCI:

USPCI, Inc«
2000 Classen Building
Suite 400 South
Oklahoma City, OK 73106
8

Any notice, demand, or other communication shall ba deemed to have been
received on the date delivered, or five (5) days following the date deposited in
the U.S. mail, properly addressed, postage prepaid. Either party may change
the address 6tatad herein by written notice to the other party.
IN

WITNESS

WHEREOF,

the

parties

by

their

duly

authorized

representatives, have executed this Agreement as of the 21st day of December,
1988.
TOOELE COUNTY:
By.
KELLY HTGUBLER, Chairman
Tooele County Commission

UNITED STATES POLLUTION
CONTROL INCINERATION COMPANY
OF TOOELE COUNTY:
By „
P. FA:
STWB
Vice-President of

STATE OF UTAH

)
SI.

COUNTY OF TOOELE

)

On the 27th day of December, 1988, A.D., personally appeared before me
STEVE C. P. FAN &tttfXUmgmXN^22ai$UDft , who being by me duly sworn,
did say, HUHJ for himself, that he, the said STEVE C. P. FAN, is the Vice-

President of Engineering,
mtmUfy

immti&mtoftmmmmamiimmmmmsa

of United States Pollution Control Incineration Company of Tooele
9

County» an Oklahoma corporation, and that the within and foregoing instrument,
(Impact Mitigation Agreement between USPCI and Tooele County - Clive
Hazardous Waste Incinerator Operation) was signed in behalf of said corporation
by authority of a resolution of its board of directors, and said STEVE C. P. FAN
IttOOIJraumxXmKKOT^

duly acknowledged to me that ooid

corporation executed the same and that the seal affixed is the seal of the said
corporation.

NDTABW PUB]
PUBLIC
Residing at: Tooele

M~d~
>untyf Utah

My Commission Expires:
10-27-91

United

States

Pollution

Control,

Inc.

an Oklahoma

corporation,

("Guarantor") does hereby agree and consent to act as Guarantor on behalf of
United States Pollution Control Incineration Company of Tooele County; and does
hereby guarantee to County any and all obligations, covenants, warranties and
performance of United States Pollution Control Incineration Company of Tooele
County, pursuant to the terms and conditions of this Agreement.
UNITED STATES POLLUTION
CONTROL, INC.:
ATTEST:
B
y ^T#IL*fc-Z
STEVE C. P. P.
Vice-President of jfegineering

JAMflS V; FAULKNEJl, JR.
Secretary
(SEAL)
STATE OF UTAH
COUNTY OP TOOELE

)
$8.
)

On the 27th day of December, 1988, A,D«* personally appeared before me
STEVE C. P. FAN itMmMN&®MmmvmmxSSL>, who being by me duly sworn,
did say, JBKSX for himself, that he, the said STEVE C. P. FAN, is the Vlce10

President of Engineering of United States Pollution Control Inc., an Oklahoma
corporation, and that the within and foregoing instrument, (Impact Mitigation
Agreement between USPCI and Tooele County - Clive Hazardous Waste
Incinerator Operation) was signed in behalf of said corporation by authority of
a resolution of its board of directors, and said STEVE C. P. PAN duly
acknowledged to me that said corporation executed th^ same and that the seal
affixed is the seal of the said corporation.

iMA5BE
Residing at Tooele
My Commission Expires:
10-27-91

STATE OF PENNSYLVANIA

)
88

COUNTY OF

L&M6-H

)

On the n
day of January, 1989, A.D., personally appeared before me
JAMES V. FAULKNER, JR., who being by me duly sworn! did say for himself,
that he, the said JAMES V. FAULKNER, JR., is the Secretary of United States
Pollution Control Inc., an Oklahoma corporation; and that he, the said JAMES V.
FAULKNER, JR., is the Secretary of United States Pollution Control Incineration
Company of Tooele, and that the within and foregoing instrument, (Impact
Mitigation Agreement between USPCI and Tooele County - Clive Hazardous Waste
Incinerator Operation) was signed in behalf of both of said corporations by
authority of a resolution of each of their boards of directors, and said JAMES V.
FAULKNER, JR., duly acknowledged to me that both of said corporations
executed the same and that the seals affixed are the seals of both of said
corporations.

Residing at:
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CONDITIONAL USE PERMIT APPLICATION #1800-83
UNITED STATES POLLUTION CONTROL, INC. (U.S.P.C.I.)
CLIVE INCINERATOR FACILITY

USPCI is allowed to storef and treat hazardous waste in accordance with
the application dated October 5, 1988, and the conditions of this permit.
Any reclamation, treatment, storage, or disposal of hazardous waste not
authorized in this pemdt is prohibited.
Any inaccuracies or misi*epresentations found in the application may be
grounds for the termination or modification of this pemdt. The Permittee
must inform Tooele County of any deviation from or changes in the
information in the application which would affect the Permittee's ability
to comply with the applicable regulations or pemdt conditions. Compliance
with this pemdt and the Utah State Solid and Hazardous Waste Act, the
Toxic Substance Control Act and the Hazardous and Solid Waste Amendments
of 1984 constitutes compliance, for purposes of enforcement.
Issuance of this permit does not convey property rights of any sort or any
exclusive privilege; nor does it authorize any injury to persons or
property, any invasion of other private rights, or any infringement of
Federali Site or local law. or regulations. Compliance with the temis of
Federal or State permits and/or licenses does not constitute a defense to
any oxxler issued or any action brought under the temis of the application,
HZS approved, or this permit.
USPCI shall provide written evidence tliat all required Federal, State and
local permits9 licenses, grants or right-of-ways have been authorized prior
to commencement of activities governing that particular phase of
developnent. Such acknowledgements shall include, but not be limited to!
a.
b.
c.
d.
e.
f.
g.
h.

United States Environmental Protection Agency (USEPA)
Bureau of Land Management (BLM)
Utah Department of Health (SHD)
Utah Occupational Safety and Health (UOSHA)
State Engineer's Office (SEO)
Utah Department of Transportation (UDOT)
Tooele County Health and Human Services (HHS)
Tooele County Development Services (DDS)

USPCI shall maintain all facilities and activities in such fashion to
assure conformity to all Tooele County Zoning, Health, Building, Plumbing,
Mechanical and Electrical Codes and Ordinances at all times. Building
permits are required for all buildings, structures, installations, and
connections as provided for in the Uniform Building Code (UBC), Uniform
Plumbing Code (UPC), Uniform Mechanical Code (UMC), National Fire
Protection Association Standards (NFPA) and the National Electric Code
(NEC). USPCI shall pay all fees for issuance of said "permits" and any
subsequent code compliance investigation fees for violations duly noted.
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4.

Any violation, eitlier a Class I, Class II or a Class III viotatiort as
outlined in the enforcement penalty policy adopted by the Utah State Solid
and Hazardous Waste Cotisidttee may be considered as a violation of this
penult.

5.

USPCI shall comply with all provisions of its application, as approved,
and the conditions of this permit. Any permit non-compliance constitutes
a violation of the Tooele Comity Zoning Ordinance and is grounds for
enforcement action.
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Any enforcement action may result in a termination of Uiis permit by Tooele
County if it is determined, after administrative hearing(s) f that the terms
of the approved Impact Mitigation Plan, Uie application, as approved, or
this permit are violated. Tooele County will not seek termination as an
enforcement remedy, unless USPCI fails to correct such violation within
a reasonable time after written notice from the County. If, however, a
similar violation re-occurs within a one-year period, no "notice to correct
the violation" sliall be required to be given to USPCI by Tooele County
prior to Uie coniuencement of adjidnistrative proceedings to terminate this
permit as provided above.
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USPCI shall at all times properly operate and maintain all facilities and
systems of reclamation, storage, disposal treatment and control (and
related appurtenances) which axe installed or used by USPCI to achieve
compliance with the conditions of this application and those of the
operating permits issued by Uie USEPA or the State of Utah. Properoperation and maintenance includes effective performance, adequate funding,
adequate operator staffing and training, and adequate laboratory and
process controls, including appropriate quality assurance procedures. This
provision requires the operation of back-up or auxiliary equipment or
similar systems, only when necessary to achieve compliance wiUi the
application, as approved, and conditions of Uiis permit and the Federal
and State permits.

8.

It shall not be a defense for USPCI in an enforcement action that it would
have been necessary to halt or reduce Uie permitted activity in order to
maintain compliance with the conditions of this application.

9.

USPCI shall furnish, within a reasonable period of time, not to exceed
thirty (30) calendar days, relevant information which the County may
request to determine whether cause exists for modifying, revoking,
reissuing or terminating Uiis permit or to determine compliance with this
permit. USPCI shall also furnish to the County, upon request, copies of
all records required to be kept by this permit or those permits issued by
Uie State of Utah and Uie USEPA.

10.

USPCI.' shall report to Tooele County any non-compliance wiUi Uie
application, as approved, and Uiis permit which may endanger human health
or the environment. Any such information shall be reported orally without
undue delay from Uie time USPCI becomes aware of the circumstances. This
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report shall include the following:
a.

Information concerning Uie xelease or discharge of any hazardous
waste, or of a fire or explosion at the facility, which could
threaten the environment or human healtli outside the facility. The
description of the occurrence and its cause shall include:
i.
ii.
iii.
iv.
v.
vi.

vii.

Name, address and telephone number of the owner iy* o|*?ralor;
Najne, address and telephone number of the facility;
Date, time and type of incident;
Name and quantity of materials involved;
The extent of injuries, if any;
An assessment of actual or potential hazard to the eu\ iroinueiiL
and human health outside the facility, where this is
applicable; and
Estimated quantity and disposition of recovered malarial lhat
resulted from the incident.

USPCI shall forward to Tooele County, concurrent with their
submission to the Federal and State Environmental Agencies, copies
of all mandatory reports regarding releases or discharges of
hazardous waste materials, except that USPCI and the County agree
that USPCI shall immediately notify the Sheriff *s Department of any
such releases or discharges which might require an emergency response
by the County under the terms of the Impact Mitigation Agreement.
b.

USPCI sliall also comply with the reporting requirements outlined in Part
IX of the Utah Hazaitlous Waste Management Regulations in effect.

11.

USPCI sliall take all reasonable steps to minimize and correct an> advexse
impacts on the public health, environment and service delivery s>stems of
Tooele County. Appropriate impact mitigation measures, as approved in
the Impact Mitigation Agreement by the Tooele County Commission, sliall be
employed by USPCI to address all requirements for the construction and
operation of USPCI's facilities.
At a minimum, USPCI shall be required to address the following elements:
a.

b.

u.

"On-site" monitoring shall be required for assessment of impacts to
air, water, soil, vegetation and public health exposures on ail
property under the control of USPCI. The monitoring assessments as
required by the USEPA and SHD permits shall be provided to Tooele
County at the end of each quarter-year period except as may from
time to time be required by the approved Contingency Plan.
"Off-site" monitoring and assessments shall be required by Tooele
County in the event that any "on-site" threshold limit values for
protection of public health and the environment are exceeded. The
costs, thereof, shall be borne by USPCI.
Tooele County reserves the right to monitor and assess all subject
properties that may be impacted at its discretion and expense.
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12.

USPCI shall allow Tooele County, or an authorized representative, upon
the presentation of credentials and other documents us may be required by
law to:
a*

b.
c.

d.

Enter at reasonable times upon USPCI1 s premises ivhei-e a regulated
facility and/or activity is located or conducted, or where recoitls
must be kept under the conditions of Uiis permit;
Have access Lo copy any records thai must be kept under the
conditions of this permit;
Inspect any facilities, equipuent (including monitoring and control
equipment), practices, or operations regulated or required under this
permit; and
Sample or monitor for the purpose of assuring permit compliance or
as otherwise dix*ectedby Tooele County, any substances or parameters
at any location*

13. ^Samples and measurements taken for the purpose of monitoring shall be
• representative of the monitored activity. Hie method used to obtain a
' representative sample of the waste to be analyzed must be the appropriate
method fxom Appendix H, UHWMR (Appendix, I, 40 CFR Part 261). Laboratory
methods must be those specif ied in Test Methods for Evaluating Solid Waste:
Physical/Chemical Methods SW-846 (11111x1 Edition, July 1986, or latest
edition at the time this permit is issued), Standard Methods of Wastewater
Analysis (15th Edition, 1980); or an equivalent method in the approved
Waste Analysis Plan.
14.

USPCI shall retain records of all monitoring information, including all
operation and maintenance records, copies of all reports required by this
permit, the certification required by 8.5.3. UHWMR and recoils of all data
used to complete the application for a period of at least three (3) >ears
from the date of Uie sample, measurement report, or application. This
period may be extended by request of the County at any time.
USPCI together with the Tooele County Department(s) of Development Sex-vices
and Health and Human Services shall, after USPCI*s notice of intent to
close the temporary Clive Transfer Facility, submit findings and
lecoinmendations for soil sampling and closure standards to be implemented
to assure a "clean-closure" of said facility.

15.

Records of monitoring information shall include:
a.
b.
c.
d.
e.
f.

16.

The
The
The
The
The
The

dates, exact place and times of sampling or measurements;
individual(s) who performed the sampling or measurements;
date(s) analyses weie performed;
individual(s) who performed the analyses;
analytical tecliniques or methods used; and
results of such analyses.

All applications, reports or other information requested by or submitted
to the County shall be signed and certified as required by 3.3.3. UHWMR.
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17.

USPCI shall maintain at the facility, and submit to Tooele County, until
closure is completed and certified by a qualified Utah licensed
professional engineer, the following documents and amendments, revisions
and modifications to these documents;
a.
b.
c.
d.
e.
f.
g.
h.

Waste Analysis Plan as required by 8.2.4. UHWMR and this permit.
Personnel training documents and records as required by 8.2.7. (d)
UHWMR and this permit.
Contingency Plan as required by 8.4. (a) UHWMR and this permit.
Closure Plan as required by 8.7.3.1 UHWMR and this permit.
Cost estimate for facility closure as required by 8.8.2. UHWMR and
this permit.
Opera ting Record as required by 8.5.3 UHWMR and this permit.
Inspection schedules as required by 8.2.6. (b) UHWMR and this permit.
USPCI shall submit to Tooele County* ten (10) copies of their annual
operating report no later than April 15th, of each year. The annual
report shall include, but not be limited to, all quantities of stored
and treated materials, monitoring assessments, notations of
violations, if any, as issued by any regulatory agency, amendments
and modifications of the Contingency Plan or Closure Plan and
proposals, if any, for modification of the previously approved wastes
and/or processes.

18.

USPCI shall comply with security conditions and procedures as outlined in
Section 8.2.5. UHWMR.

19.

USPCI shall maintain and operate the facility to minimize the possibility
of a fire, explosion, or any unplanned sudden or non-sudden release of
hazardous waste constituents to air, soil, or surface water which could
threaten human health or the environment.

20.

At a minimum, USPCI shall equip and maintain in good operating condition
at the facility the equipment set forth in their Contingency Plan, (as
outlined in 8.3.3. UHWMR and the Impact Mitigation Agreement.

21.

USPCI shall remedy any deterioration or malfunction discovered by an
inspection as required by 8.2.6. (c) UHWMR within seventy-two (72) hours.
If the remedy requires more time, USPCI shall submit to Tooele County
before the expiration of the seventy-two (72) hour- period, a proposed time
schedule for correcting the problem. Records of inspection shall be kept
as required by 8.2.6. (d) UHWMR.

22.

USPCI shall test and maintain the equipment specified as required by the
National Fire Protection Association (NFPA) to assure its proper operation
in time of emergency.
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23.

USPCI shall immediately carry out Uie appropriate provisions of the
Contingency Plan, and follow Uie emergency procedures described by 8.4.7
UHWMR whenever there is a firei explosion, or release of hazardous waste
or hazardous waste constituents which Uueatens or could threaten human
health or the environment.

24.

USPCI shall comply with Uie requirements of 8.4.6. UHWMR, concerning the
Emergency Coordinator.

25.

USPCI shall submit a construction Reclamation Plan addressing Uie following
for closure and construction activities (on-site and off-site):
a.
b.
c.

d.
e.
f.
g.
h.
i.

j.
k.

26.

Methods of removal or vegetation.
Types of dominant vegetation.
Segregation and stockpiling of materials capable of supporting
vegetation (as determined by soils analysis ox* practical revegetation
experience).
Methods of removing topsoil including measure to protect topsoil
from wind and water erosion, compaction and pollutants.
Data outlining depths off and volumes of topsoil to be stockpiled.
Method of removal and storage of othex* overburden.
Methods of processing and disposing of waste and reject material. "
Methods of recontouring and grading, with pre- and post- contour
cross sections, typical of regrading designs,
Describe methods of overburden replacement and stabilization,
including: (1) slope factors, (2) lift heights, (3) compaction, (4)
terracing, and (5) any testing procedures employed,
Method of redistributing topsoil and subsoil on the regraded area,
indicating final depth of soil cover,
Methods of x*e-seedingt delineating types (species), rale of
application pex* acre, season to be planted, fertilizers or soil
amendments requix-ed to aid revegetation, types of equipment to be
used and how employed.

USPCI must submit a constx*uction reclamation bond, guaranteeing to Tooele
County the faithful and satisfactox-y reclamation of all disturbed areas
as required. The bond shall be appxoved by the Tooele County Attorney as
to form and amount. Said amount shall be not less than [$1,000.00J per
acre or $5,000.00 minimum and may be adjusted to meet projected costs of
construction reclamation based upon time, material and equipment needed
to clean-up and remove temporary structures, backfillf grade, contour,
redistribute and stabilize topsoil, revegetate, monitor and reseeding.
the release or said bond and obligations for construction reclamation shall
not be made until such lime as such release is made in writing by the
Tooele County Department of Development Services in consultation with the
Soil Conservation District and the Tooele Countv ALLornwv.
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"[VSPCI"*a'jise "and c r o s s i n g of S t a t e and County roads s h a l l be done in such
<^iii5i^^
h a m d e s s from any and a l l l e g a l
^pcw'^ii^
^USPCI'a use of such roads. USPCI ahali make
p r o v i s i o n s to p l a c e s u i t a b l e road s i g n s , r e s t r a i n t s and flagging personnel
a t auch w o r k - s i t e s and road c r o s s i n g s aa approved by the Department of
Developuent S e r v i c e s and i n accordance with the Manual of Uniform Traffic
Control Devicea. A l l dajiiage caused by USPCI t o County roads other than
nonnal wear s h a l l be repaired a t USPCI'a expense under the d i r e c t i o n or
the D^pa^ttuent o f Development S e r v i c e s o f f i c e .
USPCI s h a l l supply upon request, to the Tooele County Coiiiiiisaion, adequate
assurance o f t h e i r f i n a n c i a l c a p a b i l i t i e a p r i o r to issuance of t h i s permit.
USPCI s h a l l o b t a i n the approval of Tooele County, which shaiJ not be
unreasonably wittiheld, p r i o r to any s a l e or t r a n s f e r of t h e i r operation.
T o o e l e County r e s e r v e s the r i g h t to add further requirements, modify or
d e l e t e requirements of t h i s permit within a reasonable period of time,
upon the County's r e c e i p t of o f f i c i a l "Draft Permits, Modifications or
Amendments" i s s u e d t o USPCI by the (USEPA) or (SHD).
No a d d i t i o n a l w a s t e s , other than those l i s t e d i n the a p p l i c a t i o n dated
December 12, 1988, s h a l l be permitted under t h i s permit without the prior
approval of T o o e l e County, which approval s h a l l not be unreasonably
witliheld, but may be conditioned upon r e c e i p t by USPCI of s p e c i f i c approval
and a u t h o r i t y fxx>m the USEPA or SHD.
Any'lninor'modifications of USPCI's waste management processes (as defined
by USEPA YJr SHD) s h a l l be reviewed and authorized by Tooele County prior
t o implementation/which a u t h o r i z a t i o n s l i a l l n o t be unreasonably witliheld,
but which may be c o n d i t i o n e d upon r e c e i p t by USPCI of s p e c i f i c approval
and a u t h o r i t y from USEPA and SHD to make such modifications a t USPCI's
Tooele County s i t e .
Any major m o d i f i c a t i o n s of USPCI's waste management processess (as defined
by USEPA or SHD) or any new waste management processes or use of US PCI's
property s h a l l be s u b j e c t to review and approval or r e j e c t i o n by Tooele
County", which "authorization s h a l l not be unreasonable withheld, but which
may be c o n d i t i o n e d upon r e c e i p t by USPCI of s p e c i f i c authority or approval
from USEPA and SHD for USPCI tu make such major modifications or proceed
with such new p r o c e s s e s .
Tooele County f u r t h e r reserves the r i g h t to review and approve or
disapprove m o d i f i c a t i o n s and/or amendments t o the "Contingency Plan" and
"Closure P l a n . "
The p r o v i s i o n s o f t h i s permit are s e v e r a b l e , and i f any provisions of t h i s
permit, or the a p p l i c a t i o n of any p r o v i s i o n of t h i s permit to any
circumstance i s h e l d i n v a l i d , the a p p l i c a t i o n of such provision to other
circumstances arid the remainder of t h i s permit s h a l l not be a f f e c t e d
thereby•
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32.

l i t i s c o n d i t i o n a l use permit s h a l l take e f f e c t only upon USPCTs
acknowledgment or the texnts and conditions liereoT and i t s agreement to be
bound thereby f which acknowledgement and agreement sliiall be induced to
writing and f i l e d with Tooele County within t h i r t y (30) d a j s following Lhe
Planning Commission's approval of the same*
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